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,.. EA~ United States 
.. . En~ironmenta l Protection 

. .. . . . . Agency 

BIPARTISAN INFRASTRUCTURE LAW (BIL) (IIJA) 
• Included  in  the Bipartisan Infrastructure Law  

(BIL/IIJA) 
• Public Law Number 117-58, Title IX, Subtitle A,  Part  

I –  Buy America  Sourcing  Requirements, Sections  
70911-70917 

• Signed November 15, 2021, became effective May 
14, 2022 

• Applies to more than 70  EPA infrastructure financial  
assistance programs 
• ~ 17 EPA  water infrastructure federal financial  

assistance programs 
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.-._ EA~United States 
• Environmenta l Protection 

Ag!ency 

BUILD AMERICA, BUY AMERICA (BABA) ACT 

• “[N]one of the funds made available for a Federal financial assistance 
program for infrastructure…may be obligated for a project unless all of 
the iron, steel, manufactured products, and construction materials used in 
the project are produced in the United States.” 

• Applies to all federal financial assistance programs for infrastructure. 
• “Project” means any activity related to the construction, alteration, 

maintenance, or repair of infrastructure in the U.S. 
• “Infrastructure” means anything fixed, permanent, and that serves the 

public interest. 
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,.. EA~ United States 
.. . En~ironmenta l Protection 

. .. . . . . Agency 

BABA: COVERED ITEMS 

• Iron and steel + manufactured products + 
construction materials (non-ferrous) 

• Items classified into only ONE of the three 
categories 

• Applies to items consumed in, incorporated 
into or affixed to a project (aka permanently 
incorporated) 
• Scaffolding, Trench Boxes, Sheet Piling 

removed – Excluded 
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,.. EA~ United States 
.. . En~ironmenta l Protection 

. .. . . . . Agency 

BABA: IRON AND STEEL 

• Items that are primarily / predominantly iron or 
steel, unless another standard applies under law 
or regulation 

• Products greater than 50% iron or steel, 
measured by material costs only (not labor, 
overhead, shipping, etc.). 

• All manufacturing processes, from the initial 
melting stage through the application of coatings, 
must occur in the U.S 
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.-._ EA~United States 
• Environmenta l Protection 

Ag!ency 

IRON AND STEEL PRODUCT EXAMPLES 

• Lined or unlined pipes or 
fittings 

• Manhole Covers 
• Municipal Castings 
• Hydrants 
• Tanks 
• Flanges 

• Pipe clamps and restraints 
• Valves 
• Structural steel 
• Reinforced precast 

concrete 
• Site Steel (fencing, 

railings, reinforcement bar 
and wire, etc.) 
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,.. EA~ United States 
.. . En~ironmenta l Protection 

. .. . . . . Agency 

BABA: MANUFACTURED PRODUCTS 

• Final Manufacturing in the United States 
• Cost of components that are mined, 

produced, or manufactured in the U.S. is 
greater than 55 percent of the total cost of 
all components of the manufactured 
product 

• OMB recently published guidance (2 CFR 
184) for manufactured products and will be 
addressed in later slides! 
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,.. EA~ United States 
.. . En~ironmenta l Protection 

_ __. _ _ _ Agency 

'\ /, _,' {~ 
' J, ' • 

I 

BABA: MANUFACTURED PRODUCTS (CONTINUED) 
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.-._ EA~United States 
• Environmenta l Protection 

Ag!ency 

BABA: CONSTRUCTION MATERIALS (NON-FERROUS) 

• Includes: • Excludes:
• Non-ferrous  metals 
• Plastic  and polymer-based products  

(including PVC, composite building  
materials) 

• Glass 
• Optical fiber 
• Fiber  Optic Cable 
• Engineered wood 
• Lumber 
• Drywall 

• Items made primarily of  iron or steel 
• Manufactured products 
• Cement and cementitious materials 
• Aggregates  such  as stone, sand,  or  

gravel 
• Aggregate binding agents /  additives 
• Flora (plantings, landscaping) 
• Non-permanent  / temporary items 
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CONSTRUCTION MATERIALS 

Const ru ct i o n . 1n1ater1a 

Plastlc and polymer-
based products 

Fiber optic cable 

En1ineered wood 

H d d • h U S fP 11 f • d • h u s Pro uce 1n t e . :· means a manu actunng processes occurre 1n t e .. 

From initial combination of constituent plastic or polymer-based inputs, o& where applicable, 
constituent composite materials, until the item is in its final form 

From the initial ribbonin1 (if applicable), throu1h bufferln& fiber strandin1 and Jacketin& occurred 
in the United States. 

From the lnltlal combination of constituent mater1als untll the waod product Is In Its final form 



 

    
     

   

.-._ EA~United States 
• Environmenta l Protection 

Ag!ency 

HOW CAN PROJECTS COMPLY? 

1. Certification Letter 
• Letter asserting that all manufacturing processes 

for the purchased product occurred in the U.S. 

2. Waiver 

• EPA has authority to waive the BABA requirement 
and to issue waivers for a case or category of cases 
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Manufacturers   Provide signed certification letters for product 

Contractors    Verify products used on-site are compliant prior to installation 

 Assistance 
Recipients/Representatives 

      Collect compliance documentation for products received at the project site 

Projects       Maintain documentation for products received at the project site (hard copy 
or electronic) 

 Regions and States  Support projects and oversee compliance 

~ EA~United States 
• Environmenta l Protection 

_ _ Agency 

Compliance Roles 

Office of Water 
13 



  

      
      

     
    

   
 

     
 

       

.-._ EA~United States 
• Environmenta l Protection 

Ag!ency 

HOW  CAN  PRODUCT  COMPLIANCE  BE  DEMONSTRATED? 
Manufacturer’s documentation for the product(s) to include: 

1. A project identifier (name, location, contract number, or project number) 
2. The identity of the product(s) being supplied to the project (can be simple) 
3. Location(s) of manufacturing being certified (city and state) 

a. Minimum: documenting final point of manufacturing in the United States 
4. Signature of company representative making the certification (on company

letterhead, signature can be electronic) 
5. A statement attesting that the products supplied are compliant with BABA

requirements (the “certification”) 
a. Will list which category of product they are certifying (e.g., meets component cost test for

manufactured products). 
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Minas Morgul 
August 29, 2017 
Gondor Supply Co. 
3477 One Ring Ln. 
Fort Tirith, IA 50501 

RE: Job Name: Saruman Contracting 

Order Type: Submittal 

QUANTITY 

30 

Dear Valued Partner: 

State Revolving Fund Programs. 

Meriadoc Brandybuck
Product Quality Manager 
Minas Morgul Steel, Inc. 

Minas Morgul Steel, Inc. 
1245 Barad Dur Ave. 
Mordor, Middle Earth 

+1 555 867 5309 

Material Certification 

Project#: Hobbiton Water Treatment Plant, The Shire, WY 

DESCRIPTION 

8550350 66-S VLV BOX 26T 36B 1.5 WTR 

We hereby certify that the iron used to make the construction castings manufactured by MMS for 
above referenced project is in full compliance with ASTM A48, Class 35B and AASHTO M105 for gr 
iron castings and ASTM A536, Grade 70-50-05 for ductile iron castings. Thank you for specifying and 
using products manufactured by Minas Morgul Steel, Inc. 

The above listed castings are melted and manufactured 100% in the United States of America at our 
foundries in Moria, OK and Isengard, Ml. These castings comply with the applicable provisions of the 
Code of Federal Regulations 23 CFR 635.410 BUY AMERICA Requirements. 

We also certify that the above listed produc s supplied to the subject project are in full compliance with 
the Build America Buy America Act requirements, as an iron and steel product, as mandated in EPA's 

Key Elements: 
Project  identifier 
Specific list  of products 
Location of manufacturing  
(city and state) 
Dom Pref.  requirement  
reference (+BABA Category  
Reference) 
Signature of representative 









   
 

,.. EA~ United States 
.. . En~ironmenta l Protection 

. .. . . . . Agency 15 
Office of Water 

THE CERT LETTER 
HOLY GRAIL 
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Dear Valued Partner:



We hereby certify that the iron used to make the construction castings manufactured by MMS for the above referenced project is in full compliance with ASTM A48, Class 35B and AASHTO M105 for gray iron castings and ASTM A536, Grade 70-50-05 for ductile iron castings. Thank you for specifying and using products manufactured by Minas Morgul Steel, Inc.



The above listed castings are melted and manufactured 100% in the United States of America at our foundries in Moria, OK and Isengard, Ml. These castings comply with the applicable provisions of the Code of Federal Regulations 23 CFR 635.410 BUY AMERICA Requirements.



We also certify that the above listed products supplied to the subject project are in full compliance with the Build America Buy America Act requirements, as an iron and steel product, as mandated in EPA's State Revolving Fund Programs.



  

    

   

 

Item # Description Quantity $/Unit Total Cost 
1  4" PVC drain pipe 50 LF $10 $500 
2  Brass pressure relief valve 3 $50 $150 
3 Electrical actuator/valve assembly 1 $3,000 $3,000 
4    6-ft chain link fence w/gate framework and gates 1 $7,500 $7,500 
5   5 x 2 precast boxed culvert 40 LF $500 $20,000 
6 Filter fabric 900 SQ YD $5 $4,500 

Total: $35,650 

,.. EA~ United States 
.. . En~ironmenta l Protection 

. .. . . . . Agency 

BABA: AGENCY-WIDE GENERAL APPLICABILITY WAIVERS 

• De Minimis public interest waiver 

• Agency-wide; Approved 

• All projects may use up to 5 percent (of project cost) non-domestic products 
BABA De Minimis List Example 

Total Project Cost: $1,000,000 

5%  Project Cost Limit  (Max. De Minimis  Allowed): $50,000 
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*Note: This list  and  the items on  it  are o nly examples.  There  is  no  required  format  for  recipients  to follow  when  
documenting  their de minimis  products  list. 



 
    

 
  

       

 

 

     

.ft. EA~Un1ted States 
• " • Environmenta l Protectiori 

_ ~ Agency 

BABA: AGENCY-WIDE GENERAL APPLICABILITY WAIVERS (CONTINUED) 

• Small Award Threshold Waiver 
• Assistance agreements under $250K threshold 
• Agency-wide; Approved 

• Minor Components Waiver for Iron and Steel Products 
• Agency-wide; Approved; Same as AIS waiver (for Manufacturers) 
• Allows up to 5% non-domestic iron or steel components in BABA-compliant

product 

• Pacific Islands Territories Waiver 
• Agency-wide, Approved 
• Excludes the three remote Pacific territories 
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.-._ EA~United States 
• Environmenta l Protection 

Ag!ency 

BABA: OTHER  WAIVERS 

OMB BABA guidance lists other public interest waivers for agency 
consideration: 

• Program Priority Waivers 
• other program waivers unlikely 

• Short-term product-specific waivers (Nonavailability) 
• Short-term, targeted, conditional – required by guidance/OMB 

• General waivers for products not currently manufactured in U.S. 
• EPA Initiating research for many complex manufactured products 
• EPA (and other federal water infrastructure agencies) issued a Request 

for Information to solicit manufacturer input (Nov 20th) 
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.-._ EA~United States 
• Environmenta l Protection 

Ag!ency 

BABA: PROJECT/PRODUCT-SPECIFIC WAIVERS 

• Nonavailability Waiver 
• Product(s)  is not available  or will not be available  in  a reasonable  time 

• Public Interest Waiver 
• High Bar 
• Evaluation can  be  complicated,  longer decision  time 

• Unreasonable Cost Waiver 
• Increases  the total  project cost more than  25% 
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NEW STEPS IN WAIVER PROCESSING THROUGH MIAO 

Recipient puts
together
waiver 

request 

Recipient emails 
request to 

Program/Regional
Project Officers 

Waiver request 
is reviewed for 
completeness 

Waiver request is 
forwarded to EPA HQ 

EPA HQ 
conducts 
market 

research 

MIAO reviews 
before public 

comment period 

EPA HQ posts 
request on website 

for 15 days  

EPA HQ evaluates 
market research and 

public comments 

EPA HQ 
approves or 
disapproves

waiver request 

EPA sends draft 
final approval to

MIAO for 
review 

EPA HQ announces decision and posts waiver 
document online 

Office of Water 



 
    

    

    

   

    
    

        

,.. EA~ United States 
.. . En~ironmenta l Protection 

. .. . . . . Agency 

WHO MAY APPLY FOR A WAIVER AND HOW? 
• Assistance Recipients and their authorized representatives 

• EPA Regional programs (finance authority) will coordinate waiver requests to HQ 
• EPA does not process waiver requests from suppliers, distributors, or 

manufacturers (we do consider manufacturer’s product information) 
• Exception: the assistance recipient endorses it and submits the request on 

its behalf to the funding authority 
• Approved general-applicability and Agency-wide waivers do not require a 

separate waiver request 
• De Minimis Waiver – executed by the Assistance Recipient (representatives) 
• Minor Components Waiver – for Iron and Steel product manufacturers 
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T: 

FRO:\f : 

TO: 

OVERVU:W 

UNITED STATES ENVIRO!UIINUI. PltOTECTI0:'1 ACL'l"CT 
WASFlr\GTO!i. DC 20460 

O:"F':CE OF WATER 

November 3, 2022 

Build America, Buy America Act Implementation Procedures for EPA Office of Waler 
Federal Financial Assistm ce Program, 

Radhih Fox ~ A.cistant Administrate, 

EPA Regional Water Division Diiecton, Regions I - X 
EPA Office ofWate, Office Directors 

The Riden-Harris Adminim,tion recognized the Nation' s critical need Co, infrastructuJe in,·estment, 
championing the Biportisan Infrastructuie Law (BIL), which Congren passed on )lo,·ember 15,202 l 
(also known•• the Infrastructure lnve,tment and Jobs Act (DJA)). The BIL will pro,ide an 
unprtoedentf:d lei·~ of f,edieral in\'esttnent in water and wa.ste\\'ater infnstruemre in communiti.e:! across 
America. 

In Titl• IX ofth• 11JA, Congreu passed the Build America, Buy America (BABA) Act, which 
establioh6 strong and permanent domestic ,ourcing require.menu acrou all Fed<Ial financial anistance 
programs for infnstrucruro. The U.S. En,ironmental Protection Agency (EPA) Office of WaleJ i, 
honored to h.Jp lead the implemontation of the .. pro,isions and is proud of its near d..:ado of succon ful 
implementation of the American Iron and Steel (AIS) pro,i,ions for ib llagohip Wllier inft:astrucmre. 
program,. 

Thi, is a transformational opportunity to build a rosilient supply chain and manufacturing base for 
critical products hore in the Unitod States that will spur invuttnent in good-P")ing American 
manufacturing jobs and bu.sinessu. EPA ' s efforts to imploment BABA"' " bolp culn,,.te tho dome,tic 
tllll!Ufacturing b= for a ,ride range of products commonly used acrou the "'"'~ sector but not 
currently made dom•Jltcally. This will take time, and Ooxibllity will be importan.t to en,ure that EPA 
can le,·erage cnueal wateJ mnstmenu on time and on budget to protect public health and impron water 
quality. 

EPA OW IMPLEMENTATION MEMO 

• Released November 3, 2022 
• “Build America, Buy America Act

Implementation Procedures for EPA Office 
of Water Federal Financial Assistance 
Programs” 

• Additive to OMB M-22-11 guidance 
• https://www.epa.gov/system/files/docume

nts/2022-11/OW-BABA-Implementation-
Procedures-Final-November-2022.pdf 

• Supplemental Q&As (Section 8) – May 2023 

https://www.epa.gov/system/files/documents/2022-11/OW-BABA-Implementation-Procedures-Final-November-2022.pdf
https://www.epa.gov/system/files/documents/2022-11/OW-BABA-Implementation-Procedures-Final-November-2022.pdf
https://www.epa.gov/system/files/documents/2022-11/OW-BABA-Implementation-Procedures-Final-November-2022.pdf


  

,.. EA~ United States 
.. . En~ironmenta l Protection 

. .. . . . . Agency 

EPA OW BABA IMPLEMENTATION MEMO 

• Section 1: General  
• Section 2: Product Coverage 
• Section 3: Co-funding  
• Section 4: Waivers  
• Section 5: Documenting Compliance 
• Section 6: Programs with AIS Requirements 
• Section 7: Program-Specific Issues 
• Appendix 1:  Example BABA Construction  Contract  Language  
• Appendix 2: Example BABA Assistance  Agreement  Language 
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,.. EA~ United States 
.. . En~ironmenta l Protection 

_ ... _ _ . Agency 

nli DJA a! TOA. 

EXECUTIVE OFFICE OF THE PRES IDENT 
OFFICE OF MAt.l,.ClEM ENT "' D BU DClET 

W.._!:i:H INC l ,ON , D .C 2050~ 

Odob,r 25, 2013 

' ~EMOR,\ND'UM fOR il".IIE IIIE.\IJS OF EXECI.ITIVE DEPARil"MENTS A.ND AGENCIES 

:FROM: 

:SUlllECT: 

Shalando.D. Yo11J1g c)/. .. {J..,J., 1). H 
lmpll!men.l:ttioo •Guidaru:e an ,\pplicalior, or BL>)' Ar:neri:<a l'refereoce ir, 
lfedor.,.1 Fin.mcioll Am1Stmce i>mgr.,m• [or lafu..truclluro 

Tius memar.mcfum pmYidl!s ~PIPl•mecdal imp'lemen.latioo g,uidaru:e lo :Feden,J ~naes 
on: I.} lbe appl K'.Tlit:1111 ofil B uy Amcri_GJ., p~rc~ru:e I to Fedt.-r.il linaru:1al ;1:sJut:mce p.rogr■lllli5 fm 
ir,lr.minxlun; and (2) the pirocc-ss foa- waivi.ng ,Ddt "- Buy America pr,,f....,m, - ,ru:IL>dia,s the 
art:l.1Dls1i1DC.e I.Dldtir wbict::i W'.IJ'\'19:Ji !RD}" be jusa:ified M consutcn.l! wit& ilpptic.able I M• ;:md 
policy.'Thi, IDO'Jl>Onindum,eciad'!,,md n,place,Ollicc ofM~menl an<l Boog"" O.MB} 
• !'e:nor.mdum M,Zl, LI. ra ad,litiort, Ibis memar.mdum ...,,...,.. dimcl mr,fkds betwecr, lh.e 
earl ier Memar.md'um M,22, LI and subsoq,uenl guoda= mu«! by 0:. ~II ia p;vt 1114, ofT ~le 2 of 
lheCocfeoffe&ial lleguht111no ("C-FR" .• This memorandumilm pm,·i""5 LJJ1m'todg,.,i1DI1Ce0J1 
"hm:itir<! aumm of topics - i.ncluding the ,,....,r I'"""''" - wlrich mocfifte earlier gui<iaru:e 
pAn·idod byOMB m Memar.mdum M,21, 11. To the 9:l<atlhlll .u,yguodanceprovidoclir,l!ris 
mmu,r.mdum cmtnicl5 w.,ith gUJd:JJx,eia lCllcRpm L· .lbe !!)lido.nee m part 1114 i»enib.. 

On N:o\,m,bor 15. 101 L. p,...dl,cd D,d'ea .,gai,d inlo law Ibo tnfr.mrudllrl? linV<Slmecd oml 
.lobs A<:L (-IJJA '). :P'lJb.. L No. 117, s:K. wltich includes the Bailtl America, Day America Ad 
("BABA. l'lub.. L No. 117 II., f 7090 L,27. IBABA. •=gthea, & y Amorin .,,.,r.,..,ces 
.ismci~ 1A1ith FedClil.1 finaoci,11 azisla.ocJe lor 1n!r.JStnXhae .mdl will bolSll?r Americ.i".s 
in<l11Stnal base. prcdect 11.rimtal security, and support hi;sh,paymgj obs. llAllA l'C!<{IIiJ"OJ Im'! the 
heatl or each m,wed Fe&ial agency• mll51 msun, th.ii ru:,ru, of the fund!, made m•ail.il,le far a 
:Federal linaacial assi<t= pn,sr.,m l"m iarrmtrucwro o.ro ctblil?'locl [on pn>ject unless all of the 
iroc, slJ!.el. m;mufztc~ products., illld oonstructloo mi'.!tenll'ls used ini lbe project iV'e pmduicftt m 
llhe U n:iL'm St11e~' 

ll,\!BA .Jrim,s, ctmsis!enl ,,.-ilh E!teculi,,·o Orde,r 14410.S .. Eia1,rir,g th Fill!llrr ls: Ma,Jr ur All 
ef Amuim by All of kmmca 's: IHl,rtr,,. ··the E:...culh-e Orde,rtt .. lhi, A<lmmi,ln'ti11r,'s pnonly ID 

1 :zcn 1-H4.J . 
J ? CR I-H4..7: Elc::IMc OiiJft 14DQ5., ~ lilt' FUTiilC Ii M..:k- In .AUJ ur ~ 1L':W lo) .All ur Al1Cru::: ., 'w\'ui~~ -
16 FR 475 Ciin. 2ll. !001). 
J FR SJ'T50 (A,U!! . ll, 2021) 
"Fut lite-~ u(thu. ~ .ub..ntt., ll tt- ltfin:i; "'Fe&:ni l A ~ rind '"~R'.l'...,. l'liein till)' MilJHJ.11.l.)I u r ihe Urath.l 

,~ lh:. 1 Ul Yil .. ,ljnRf" l,(d i&Stllllicill U1 :ll«-lu1 J.:SD? lllb llC' L~ 51:J lh.~}. ~ itun ::-.n adtptndci'II 
ilt1!,UWui)' "tt""'~ jo, dlofinOd • dw: ......_..). l:11A. f i'OOU(J~ 
• 1w.,p091 

OMB BABA GUIDANCE MEMOS 

• Initial memo April 18, 2022 (M-22-11) 
• Revised October 25, 2023 (M-24-02) 
• https://www.whitehouse.gov/wp-

content/uploads/2023/10/M-24-02-Buy-
America-Implementation-Guidance-
Update.pdf 

• Updated to reflect guidance changes in 
codified guidance 2 CFR 184 
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https://www.whitehouse.gov/wp-content/uploads/2023/10/M-24-02-Buy-America-Implementation-Guidance-Update.pdf
https://www.whitehouse.gov/wp-content/uploads/2023/10/M-24-02-Buy-America-Implementation-Guidance-Update.pdf
https://www.whitehouse.gov/wp-content/uploads/2023/10/M-24-02-Buy-America-Implementation-Guidance-Update.pdf
https://www.whitehouse.gov/wp-content/uploads/2023/10/M-24-02-Buy-America-Implementation-Guidance-Update.pdf


 
     

 
   

 
   

   

.-._ EA~United States 
• Environmenta l Protection 

Ag!ency 

OMB –  FINAL  GUIDANCE  –  2  CFR 184 

• Published Aug 23, 2023: federalregister.gov/d/2023-17724 
• Final guidance for manufactured products cost test, product 

categorization, and non-ferrous construction materials 
• Effective for BABA projects October 23, 2023 
• OMB requested comments addressing 11 topics 

• Preamble includes OMB response to comments received (~2000 
comments) 

• Guidance text = last 10 pages (skip to page 126) 
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https://www.federalregister.gov/documents/2023/08/23/2023-17724/guidance-for-grants-and-agreements


      

    

 
 

 
   

   
  

   

.-._ EA~United States 
• Environmenta l Protection 

Ag!ency 

OMB MADE IN AMERICA – FINAL GUIDANCE HIGHLIGHTS 

• Section 184.3 - definitions of key terms, including: 
• Manufactured Product 
• Component 
• Manufacturer 
• Produced in the United States 

• Discusses determining the cost of components for manufactured
products 
• Definition of “cost of components” mirrors Federal Acquisition 

Regulation (FAR) with some key changes/differences 
• Additional construction materials added 

26 
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.-._ EA~United States 
• Environmenta l Protection 

Ag!ency 

RESOURCES 

• EPA Websites: 
• www.epa.gov/cwsrf/build-america-buy-america-baba 

• Email Inboxes: 
• BABA-OW@epa.gov (hyphen!) 

• OMB/MIAO Website: 
• www.madeinamerica.gov 

27 
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www.madeinamerica.gov
mailto:BABA-OW@epa.gov
www.epa.gov/cwsrf/build-america-buy-america-baba
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