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Key Takeways

- Establishes a durable definition

- Familiar framework
* Incorporates concepts from Supreme Court decisions
- Defines terms for key concepts

- Codifies exclusions for features that were “generally
considered non-jurisdictional”




Background: “Waters of the United States”
and the Clean Water Act

* “Waters of the United States” - establishes
the geographic scope of federal jurisdiction
under the Act.

* Clean Water Act regulatory programs
address “navigable waters,” defined in the
statute as “the waters of the United States,
including the territorial seas.”

* The Clean Water Act does not define
“waters of the United States”; Congress left
further clarification to the agencies.

* The EPA and the Department of the Army
have defined “waters of the United States”
by regulation since the 1970s.




Background: Why “Waters of the United
States” Matters

“Navigable Waters”: Waters of the United States,
including Territorial Seas
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Background: “Waters of the United States”
Over Time

The definition of “waters of the United States” has been
a subject of dispute and addressed in several major
Supreme Court cases.
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Background: Rulemaking Process

Summer 2021 Consultations and pre-proposal input

December 2021 Proposed rule published in the Federal
Register

February 2022 Public comment period closed

September 2022 Final rule package submitted to OMB for

Interagency review

December 2022 Final rule signed — “Revised Definition of
‘Waters of the United States™

Early 2023 Trainings with Federal agencies, Tribes,
States, and the public

March 20, 2023 Final rule effective (60 days after January
18, 2023 publication in the Federal Register) |




Final Rule Framework

The final rule is organized in three parts:
* (a) Jurisdictional Waters

*  (b) Exclusions

* (c) Definitions




Final Rule Framework

Categories of Jurisdictional Waters
(a)(1)
(1) Traditional Navigable Waters
* (11) Territorial Seas
- (111) Interstate Waters
(2)(2) Impoundments of Jurisdictional Waters
(a)(3) Tributaries
(a)(4) Adjacent Wetlands

(a)(5) Intrastate lakes and ponds, streams, and
wetlands that do not fall within (a)(1) — (a)(4)




Final Rule Framework

Exclusions

(b)(1) Waste treatment systems
(b)(2) Prior converted cropland
(b)(3) Certain ditches

(b)(4) Artificially irrigated areas that would revert to dry
land if 1irrigation ceased

(b)(5) Certain artificial lakes and ponds

(b)(6) Artificial reflecting or swimming pools or other
small ornamental bodies of water

(b)(7) Certain waterfilled depressions

(b)(8) Swales and erosional features

(b)(1) — (©b)(2):
Pre-2015 exclusions, modified
1n the final rule

(b)(3) — (b)(8):
Pre-2015 “generally non-
jurisdictional features,” added

to the final rule as exclusions




Final Rule Framework

Definitions

(c)(1) Wetlands

(c)(2) Adjacent

(c)(3) High tide line

(c)(4) Ordinary high water mark
(c)(5) Tidal waters

(c)(6) Significantly affect

©)(1) — (©)(5):
Pre-2015 definitions,
with no changes

(c)(6):
New term and definition
1n the final rule




Key Concepts

- The “relatively permanent standard” means
relatively permanent, standing or continuously
flowing waters connected to paragraph (a)(1) waters,
and waters with a continuous surface connection to
such relatively permanent waters or to paragraph
(a)(1) waters.

- The “significant nexus standard” means waters that
either alone or in combination with similarly
situated waters in the region, significantly affect the
chemical, physical, or biological integrity of
paragraph (a)(1) waters.




Significantly Affect — applies to tributaries,
adjacent wetlands, and (a)(5) waters

The final rule text specifies that “significantly affect” requires a “material
influence” on the chemical, physical, or biological integrity of an (a)(1) water.

The final rule text includes functions to be assessed:
(A) Contribution of flow;
(B) Trapping, transformation, filtering, and transport of materials (including nutrients, sediment, and
other pollutants);
(C) Retention and attenuation of floodwaters and runoff;
(D) Modulation of temperature in waters identified in paragraph (a)(1) of this section; or
(E) Provision of habitat and food resources for aquatic species located in waters identified in
paragraph (a)(1) of this section.

The final rule text includes factors to consider:

(A) The distance from a water identified in paragraph (a)(1) of this section;

(B) Hydrologic factors, such as the frequency, duration, magnitude, timing, and rate of hydrologic
connections, including shallow subsurface flow;

(C) The size, density, or number of waters that have been determined to be similarly situated;

(D) Landscape position and geomorphology; and

(E) Climatological variables such as temperature, rainfall, and snowpack.




(a)(1) Waters — Traditional Navigable Waters, the
Territorial Seas, and Interstate Waters

Traditional Navigable Waters

Waters which are currently used, or
were used 1n the past, or may be
susceptible to use 1n interstate or
foreign commerce, including all
waters which are subject to the ebb
and flow of the tide.




(a)(1) Waters — Traditional Navigable Waters, the
Territorial Seas, and Interstate Waters

The Territorial Seas

Defined 1n section 502(8) of the Clean
Water Act as “the belt of the seas
measured from the line of ordinary low
water along that portion of the coast
which 1s 1n direct contact with the open
sea and the line marking the seaward
limit of inland waters, and extending
seaward a distance of three miles.”




(a)(1) Waters — Traditional Navigable Waters, the
Territorial Seas, and Interstate Waters

Interstate Waters

“Waters of the United States” include interstate
waters, including wetlands.

The preamble clarifies implementation of
Interstate waters:

Lakes, ponds, and wetlands crossing state or
international boundaries are jurisdictional as
Interstate waters in their entirety.

For tributaries, interstate waters include the
portion of the tributary of the same stream
order as the point that crosses or serves as a
state or international boundary.

The agencies plan to address waters that
cross between state and tribal boundaries in
a future action.




(a)(2) Impoundments

- “Waters of the United States” include impoundments of waters that
otherwise meet the definition of “waters of the United States.”

- However, waters determined to be jurisdictional under paragraph (a)(5),
and that are subsequently impounded, do not retain their jurisdictional
status under this (a)(2) impoundments provision. Such waters may still be
determined to be jurisdictional under another rule category.




(a)(3) Tributaries

- Tributaries include natural, man-altered, or man-made
water bodies that flow directly or indirectly into (a)(1)
waters or (a)(2) impoundments.

- Jurisdictional tributaries must meet either:

* The relatively permanent standard — i.e., the tributaries
have flowing or standing water year-round or
continuously during certain times of year. OR

- The significant nexus standard — i.e., the tributaries
alone or in combination “significantly affect” an (a)(1)
water. Adjacent wetlands and tributaries are
aggregated together within the catchment of the
tributary of interest.




(a)(4) Adjacent Wetlands

* The final rule includes the agencies’ longstanding
definitions of “wetlands” and “adjacent.”

- Jurisdictional adjacent wetlands include:
- Wetlands that are adjacent to an (a)(1) water;

- Adjacent wetlands that meet the relatively permanent
standard — i.e., the wetlands have a continuous surface
connection with a relatively permanent (a)(2)
1mpoundment or a relatively permanent tributary;

- Adjacent wetlands that meet the significant nexus
standard — i.e., the wetlands alone or in combination
“significantly affect” an (a)(1) water. Adjacent wetlands
and tributaries are aggregated together within the
catchment of the tributary of interest.




(a)(5) Waters: waters not identified in (a)(1) — (a)(4)

- Jurisdictional (a)(5) waters include intrastate lakes
and ponds, streams, and wetlands not 1dentified in
the other jurisdictional categories, that meet either:

* The relatively permanent standard — i.e., the
waters are a relatively permanent, standing or
continuously flowing body of water with a
continuous surface connection to an (a)(1) water or
relatively permanent tributary. OR

- The significant nexus standard — i.e., the waters
alone or in combination “significantly affect” an
(a)(1) water. Waters under (a)(5) will generally be
assessed 1ndividually.




Exclusions

* The final rule includes the pre-2015 regulatory exclusions, with
modifications:
- Waste treatment exclusion, prior converted cropland exclusion
* The final rule includes regulatory exclusions for features that were
“ogenerally non-jurisdictional” under the pre-2015 regulatory regime:
- Certain ditches, certain artificially irrigated areas, certain artificial
lakes and ponds, certain artificial reflecting and swimming pools,
certain waterfilled depressions, certain swales and erosional features




(b)(1) Exclusion: Waste Treatment Systems

- The final rule text excludes waste treatment systems, including
treatment ponds or lagoons, designed to meet the requirements of the
Clean Water Act.

- The final rule preamble provides clarification on implementation:
- Excluded waste treatment systems do not sever upstream jurisdiction.

- The exclusion is generally available only to the permittee using the system for the
treatment function for which such system was designed.




(b)(2) Exclusion: Prior Converted Cropland

 The final rule exclusion for prior converted cropland only covers
wetlands.

- Wetlands can be covered under the prior converted cropland
exclusion if they meet USDA’s longstanding definition of prior
converted cropland.

- Prior converted cropland loses 1ts exclusion status if there 1s a
“change 1n use” — meaning the area i1s no longer available for the
production of an agricultural commodity.




(b)(3) — (b)(8) Exclusions

The final rule text specifies that features considered “generally non-jurisdictional” in the
preamble to the pre-2015 regulations and in the pre-2015 guidance are excluded.

- Ditches (including roadside ditches) excavated wholly in and draining only dry land and that do not
carry a relatively permanent flow of water;

- Artificially irrigated areas that would revert to dry land if the irrigation ceased;

- Artificial lakes or ponds created by excavating or diking dry land to collect and retain water and
which are used exclusively for such purposes as stock watering, irrigation, settling basins, or rice
growing;

- Artificial reflecting or swimming pools or other small ornamental bodies of water created by
excavating or diking dry land to retain water for primarily aesthetic reasons;

- Waterfilled depressions created in dry land incidental to construction activity and pits excavated in
dry land for the purpose of obtaining fill, sand, or gravel unless and until the construction or
excavation operation is abandoned and the resulting body of water meets the definition of waters of
the United States; and

- Swales and erosional features (e.g., gullies, small washes) characterized by low volume, infrequent,
or short duration flow.




Supporting Documentation

Economic Analysis: In comparison to the regulatory regime that the
agencies are implementing now (in light of the vacatur of the 2020 rule)
and have been implementing for most of the past 15 years, the agencies’
primary estimate 1s that the final rule will have de minimis impact.
Technical Support Document: Utilizes the 2015 Science Report,
Connectivity of Streams and Wetlands to Downstream Waters: A Review
and Synthesis of the Scientific Evidence, and reviews new scientific
literature on connectivity of ephemeral streams and non-floodplain
wetlands to downstream waters.

Implementation Memoranda:
New Coordination Memo for consistency of jurisdictional determinations.
New Ag Memo that clarifies PCC exclusion.
Retaining 2020 Ditch Exemption Memo and longstanding guidance on
traditional navigable waters.




Additional Information

- See https://www.epa.cov/wotus for additional information.

- Please contact Joe Morgan at morgan.joseph@epa.gov or
(415)972-3309 with any questions.



https://www.epa.gov/wotus
mailto:morgan.joseph@epa.gov
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