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., . d TEis. ?ecommendecJ decision concerns a 57.5 acre wetland-in -- ,* 

- - +  ,-v Carl.stadt ;:-New Jersey where the Russo Development.-Corporation . : - .. 
. . 

.: -. ; .,. :- . .  (Russb) pfoposes to mahtain 52.5. acres--of imauthorizcTd'fijt1 [of ' - .  . - .-. . +. 

-- . . i . -  
,w ." 

. . 
which 44 acres,have' been built' upon) and Till 'an additionali.five. 

.. ; - ,.acres of wetland to complete a warehouse koiplex. The7wetlsd- -- - 

site is located' in. the .Rackensack Meadowlands in CarlstaBt at $he .. - 

~- . 
intersection of Commerce Road- and -Central.-JlouJevqrd ' (~-1bkk. ,-.- 131 :l, - 
Lots.59, 64.01 - 64.06, 66..01/.02). .Zt-l-ies adjacent to.."'..- -Z -'I- - - 

, 
. - ~ -  ~. -ind&trial development to'-the -north "and' west ---a to a. continuing ' 
-- - -expa?ise of wetlands extending..to the'Hackensack Rive-r to- the *-' 

- .. -' - 
..._ - south 'and* east. The Russo evelopment Corporation would enhance' 

* a  nearby existing wetland.northeast of the project site and 
secure the permanent preser~atio~ of 23 acres of wetland in Troy . .. 

Meadows of the Passaic River basin (to the .southwest of the 
Hackensack River basin). 

I have carefully considered the record developed by EPA and the 
Corps of Engineers (COE) in this case, including the public 
comments submitted in response to the notice announcing the ---- 

proposed determination and at the public hearing, and the 
comments of other federal and state agencies. As described more 
fully below, I have determined that the unauthorized discharge of 
fill material and the proposed discharge of fill material into 
the Russo owned wetlands has had and will continue to have an 
unacceptable adverse effect upon wildlife. Therefore, I 

Section 404tc) of the Cl'ean Water Act (CWA, 33 U.S.C. 1251 & 
m.1, authorizes the Administrator of the Environmental 
Protection Agency (EPA) to prohibit or restrict the use of any 
defined area as a disposal or discharge site whenever he or she 
determines, after notice and opportunity for public hearing, that 
the discharge of dredged or fill material into such area will 

I have an unacceptable adverse effect on municipal water supplies, 
shellfish beds and fishery areas (including spawning and breeding 

! areag), wildlife,. or recreational areas. Before making such a 
determination, the Administrator must consult with the Chief of 
the Army Corps of Engineers, the property owner, and the 

- - applicant in cases where there has been application for a Section 
404 permit. 

EPA9s regulations-implementing Section 404(c), 40 CFR Part 231, - 
establish procedures to be followed in exercising the 
Administrator's authority to prohibit or restrict the use of an 
area as a disposal site. The three major steps in the process 
are: 1) the Regional Administrator's proposed decision to 
prohibit or restrict the use of a site, 2 )  the Regional 
Administrator's recommendation to the Administrator to prohibit 
or restrict use of the site, and 3) the Administrator's final 
decision to affirm, modify, or rescind the regional 
recommendation. The Administrator has delegated the authority to 
make a final decision under Section 404(c) to the Assistant 
Administrator for Water. 



__ 
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recummend that: ti;e designation of the Russo owned wetlands as a 
t?i:scharge site for the purpose of building a xareBouse - .  complex be 

<., -r 
6 ,pro3ibitede 

r. , - .- "d ... - .  
In the folloving sections, I first discuss the hi&&rqry.-of7-the -- 

.. .. 
- .  ~ . Russo Deve-iopment CorporatTonfs proposal ,hd %he e$entb -leading . . 

. . to EPA9s iriitiation- of. the Section 404 (c) proc.ess.,t.j .Next, I: .-. ... - 
_, 

- -describe the values of the Russo owfteh :weti&nds=~eonclud.'ing- that : 

the wetlands provide/provided high quality. hablta&.to 'a" vagiety 
'.- of wildlife<. --~ol-iowi~ig a descript-1'o'il. .of .-the wetlarid va.l~es,.. .?_.. .- 
explain the basis for my con~ lus.ipn &bat.& use 'oE..the .weLlangs. cs 

-. discharge site has - causedband-would eausg gq9n.f f-i-cant degradation 
. - -. . - under the Section 404(b) (1) guidelings';:' '.' . 

- - ,T -- -. 
./ 

-- . - -- - -- __I  - - 
TO ietermine whether the adverge iikts have been and would be 
unacceptable, I examine whether the project complied with those 

- - relevant portions of the Section 404(b)(l) Guidelines. I have 
determined that the project does not comply with the guidelines 
since the unauthorized discharge of fill and the proposed 
discharge of fill has resulted and will continue to result in 
significant environmental degradation because of site specific 
and cumulative adverse impacts. In addition, the mitigation as 

\ offered would not prevent significant degra-tion from 
occurrence. I explain why the loss of 57.5 acres of wetland 

-. coupled with the violation of the Section 404(b)(l) guidelines 
are unacceptable and that the designation of the site as a 

1 discharge site should be prohibited. 

1 The case history of the Russo Development Corporation application 
is complex. But the issues of environmental degradation and the 
failure to minimize adverse impacts addressed in this - 

- determination are fundamental to the regulatory program and the 
Clean Water Act. This recommended determination seeks to 
prohibit the designation of the Russo owned wetlands as a 
discharge site, and would thereby prohibit any further discharge 
of fill on site, based on the habitat value of the wetlands to 
wildlife. Fill is in place on site and the action reviews an 
after-the-fact permit application. This recommendation proposes 
that Russo be denied legal authorization for that fill. 
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- L +- -. :- - . * -  _ r The Russo ~evelbpnent corpoAtibn ~&d@@:~d~?C'?&:;&f firli; in 1981 
. - 

_ - .. .- - for the purpose of-constructing 'a-war~hguse co*plex.-in Carlstadt --. - 

in the Hackensack ~eadowlands in' ~ergen1~oarnty, ~ e w  ~ersey,. . - . - 
-. - ... ,- . - - ~-igure one identi'*ies:.tbe. pro. ject . .viic inity; . ' R I ~ S O  -cpnstruc-ted . -:. - ... 
six warehouses:and begin a seven%h-oiî 'th'e , 4 4  acre - fill. Six of 

- - the warehouses are currently tenanted.   hey s~sequentlyzf2llsd 
8.5 :additional -acres -in--order- to bui-ld additional ware3ouses .- 

, Five acres of the parcel remain wetland.-Russo excavated two to - ' three acres of the remaining five acres to remove unsuitable 
soils and fill with suitable construction material. The COE 
issued a cease and desist order prior to his placement of 8.5 
acres of fill. This excavated area subsequently ponded and 
developed into open water with aquatic and emergent vegetation. 

EPA first learned of Russo's fill activities in an April 22, 1985 
letter from the Corps of Engineers (COE) which-announced their 
investigation of unauthorized fill activity on the 8.5 acres. 
EPA submitted a verbal response recommending either removal of 

- fill or mitigation. The COE processed the enforcement action as 
an after-the-fact permit and issued a public notice on August 28, 
1985 proposing to maintain 55 -acres of fill (later corrected to 
52.5 acres) and to authorize the placement of additional fill in 
the remaining five acres of wetland. Russo has stated in his 
affidavit, submitted in the litigation discussed below, that he 
submitted the after-the-fact application under duress because the 
COE advised him that they would not consider an application for. 
13.5 acres of fill (8.5 + 5.0) without inclusion of the 44 acres - 
in the permit application. 

EPA responded on September 30, 1985 to the August 28, 1985 public 
notice. EPA concluded that had the project proposal been 
submitted prior to filling, the Agency most likely would have 
recommended denial. Since the warehouses were in place and the 
five remaining wetland acres were severely disturbed, EPA would 
not request denial, removal and restoration of the site if 
2-for-1 complete and appropriate mitigation were provided 
compensating for the loss of both the five acres and 55 acres 
(actually 52.5 acres). Russo had proposed creating wetlands in 
three upland parcels, to be purchased. 

In response to the public notice, the Transcontinental Pipeline 
Company objected to the use of their property, in two of the 
three proposed parcels, for mitigation efforts. EPA considered 

- - - - - - . the mitigation propos-ed by Russo tobe. inadequate _aria 
inappropriate, and recommended that enhancement of the tract of 
wetland adjacent to the site would be the most appropriate 
mitigation for the loss of wetlands. 





.-Rus.sg submit-"ted a reuL.i:s-'. C.J L i t , a "  ior. plan to the COE on- November 
27, 1985 .'o:~ the 5 af7re f ! l l  artd the proposed addit'ional 5 acre 
ii41 proposing tc: : 3 zm.ave fSll material on a'16 acre parcel 
,w i f ,P i rc  in -the Jacrrcnsar:c :kadowlarlds in Lkndhurst , sauth of the - 
Carlstadt wetlands, 2) re.iaP;qoduee tidal inundation,. m d  3 )  plant 
S~artiha uQ~~if xok-a. Jn a January 24, 1986 letter,; EPA 
responded that kl.though the type of mitigation was acceptable, 
the acreage and compensation- of- functional* values'propose8 was - 

unacceptable. The proposed mi ti gat lo^ did not address -impact? - EQ 
the entire 57,5 acrss of wetlands.- Russo submiited further 
information-'to  he COE 6n ~ebruary 17--and 25 , 198% assessing the- 
value of .the 16- acre-lyndhurst site &nd a 23 acre wetl-and tract - - 
owried7by RUSSO in Parsippany, New ~ersey-To? whicki-he would 
-secure permanent preservation. In an Apri3 8, 1986 letter, EPA- - 
concluded &hat Russo9s assessment of existing habitat-values of 
the Lyndhurst site and the Carlstadt site were unrealistically 
low, and t-he values of the proposed improvement were 
optimistically high; we requested detailed technical support of 
those assessments. EPA maintained the position of not requesting 
denial, removal and restoration of the fill, provided complete 
and appropriate mitigation be done on a 2-for-1 basis for 
function and value. 

In a June 11, 1986 letter to the COE, Russo noted that he had 
, been unable to commit to the 16 acre site in Lyndhurst in the 

absence of a permit decision. He would, instead, enhance an 
unspecified acreage of wetlands located 1.5 miles northeast of 
the Carlstadt site and secure the permanent preservation of the 
23 acres of wetlands he owned in Parsippany. EPA attended a July 
2, 1986 interagency meeting on the project. EPA concluded that 
the applicant was disregarding the need for mitigation of the 44 

- - - acre site. EPA stated that if an adequate Section 404(b)(l) 
analysis and investigation of mitigation alternatives within the 
Hackensack Meadowlands District proved 2:l compensation to not be 
practicable, EPA would accept 1:l value-for-value compensation. 
EPA advised that, if the Corps intended to issue the permit with 
the unsatisfactory proposed mitigation plan (providing 0.5:l 
value-for-value compensation), the District Engineer would be 
contacted under the November 1985 404(q) Memorandum of Agreement 
(MOA) . 
On September 30, 1986 the COE submitted a Preliminary Position 
Document (PPD) stating a preliminary decision to issue the permit 
with the mitigation proposal to which EPA had objected. I 
responded in an October 8, 1986 letter reiterating the Agency's 
concerns on the project. I emphasized objections to the 
mitigation proposal, particularly since the latest site location 
was not specified and EPA therefore was unable to evaluate the 
feasibility of the mitigation's success. I concluded that the 
mitigation plan was inconsistent with EPA initiatives in the . 
Hackensack Meadowlands and was not consistent with the Section 
404(b) (1) guidelines. I recommended that the permit decision 
deny any further placement of fill, that fill placed on the 8.5 
acre section be removed and the wetlands be restored to 
conditions prior to fill, and that compensation be provided on a 
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__ . - . >  2: 1 ba.s is  - fan: . %-he loss of 4.4- ~ c r s s  ..&, wet3and.-, ', 
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. . . . On October 15, 1966 t i l e  Distr:ict Exiginew -hosted an -'. . - -  
intaxageiic;y/appiic=dlt rrseeting to discuss the- project . EPA 
maintained the posf tion stat.ed .... in our.-October 8, 1986 letter.. ~ n e  . -- 

I- COE requested that the gedciral..&en@e provide a .list"of pern~j-% - - 

' - -  conditions which would s,at.isfy t h e  agencies in the event.' that 'the 
. - COE issued a-p@rmit. --I responded on 0ctobe.r 22,1986 with . - ,  

elon- recomniended permit conditions essentially.' restating ,ow posit_" 
on den3 a1 bf further f i:1 l.,.:~~emoval-and, res-torat ion on the 8.5 T: -. . .. 

.. . acres and,, 2: 1- compensation for the244 .acres of fill . . .  .My response-- .. -2-. - , . . . - - - - - - -  comme~itefi- 3n .the. September 30, :.1.98.6 ~relimi'nafy Posit'ion Document:,-~ . 
.. _ C 

- - -- - ~it-h.-~cqncerns about the alternatives analysis and compliance with . 

. - .- 

- the Section 404 (b) ( 1 ) guidelines ,-.-and' requested notification in 
,- - accordance with the 404(q) MOA. *. - 

.--- 

On December 22, 1986 the COE submitted a Notice of Intent to 
Issue a permit to the Russo Development Corporation accompanied 
by a Statement of Findings, environmental assessment, and 
evaluation of compliance with the Section 404(b) (1) guidelines. 
The permit decision would authorize 0.5:l value-for-value 
compensation for the 57.5 acre loss of wetlands. EPA responded 
on December 24, 1986 requesting a meeting with the Division 
Engineer and suspension of further action on the project. 

On ~anuary 6, 1987 I met with the Division ~n~ineer and expressed 
my concerns regarding the inconsistency of 0.5:l mitigation with 
past COE practices, the net loss of wetlands resulting from 0.5:l 
mitkgation and the implications to cumulative impacts. On 
January 16, 1987 the Division Engineer responded that he had 
directed the District Engineer to re-evaluate the decision with 
respect to specific parts of the record. Subsequently, EPA and 
the COE attempted to-negotiate a resolution on the basis of 1:l 
value-for-value compensation. The Fish and Wildlife Servi~e * 

(FWS), which had also elevated the COE December 22, 1986 Notice 
of Intent to Issue, strongly pursued the denial of fill on the 
remaining five acres of wetland. Unable to resolve both 
agencies? concerns, the COE subsequently issued its final Notice 
of Intent to Issue on March 23, 1987, proposing to permit 
maintenance of 52.5 acres of fill and placement of five 
additional acres of fill, and to require Russo to compensate on a 
0.5:l value-for-value basis for the loss of 57.5 acres of 
wetland. 

In accordance with the 404(q) MOA, EPATs Assistant Administrator 
for Water wrote to the Assistant Secretary of the Army (Civil 
Works) on April 20, 1987 requesting that the permit decision be 
reviewed at a level above the District Engineer. The Assistant 
Administrator concluded that permit issuance would not comply 
with the Section 404(b)(l) guidelines and would authorize 
significant adverse environmental impacts, and the acceptance of 
0.5:l mitigation raised environmental issues of national 
importance that required policy level review. The Acting 
Assistant Secretary of the Army responded on May 8, 1987 
concluding that the COE had complied with the Section 404(b) (1) 



guidelines, that, tha' wet.1a.d ?ras gf marginal value ; and that 
implications regarding aspi ication ;;rf ~ 1 1 8  SP:?C%~ on 404 (b) ( 1 ) .- - 

guidelines- were, cqrreht1.y k.eing disclissed a*, ehe lieadquarters . 
-- . level-;. ~herqf org , :he -;.pr~c .Ludad -5tha:i; t nere was nn basis- for a 

higher level 'review. . . . -  
.-I * ,  > .  Z 4 .  - -- 

~aving exhausted th;sb proceiures to resplvs my concerns, I then 
notified the Distr.ict,Engi~ggr ~ n d  tle  uss so ~eveiopment - 

-Corporation on May 26, 1987, in accordance wi'eh Section -4O4(cY, - 
of my intent to issue a-public.notf-ce of a proposed determinqtibn - 

to prohibit or restrict the discharge of Pill-on -&he Russg site.- 
The -letter afforded the mentioned recrip5ents 15 -days to *-  - - -- 
demonstrate' that__-no unacceptable Adverse effects would occur--as a . - - result- of permit issuanct5. - On -May 27, 1987 the District- ~ngineer - - - - 

- - responded-that his analysis clearly demonstrated that no -- - - . 
-unacceptable adverse effects would occur from permit issuance. 
Russo responded on June 10, 1987-concluding that EPA could not 
successfully argue that the project would have an unacceptable 
adverse effect on the environment, and they requested the COE 
decision to issue a permit be affirmed. I concluded that no new 
information had been presented and therefore that I was not 
satisfied that the project would not pose unacceptable adverse 
impacts. On August 7, 1987 I published a public notice in the 
Federal Register and the New Jersey Star Ledser announcing the 
proposed determination to prohibit or restrict the discharge of 
fill material. The comment period extended for 60 days, closing 
on October 6, 1987. The notice requested comment on the need for 
a public hearing. There was response requesting a public hearing 
and 1-considered a hearing to be in the public interest. On 
October 13 and 14, 1987'1 issued a public notice in the New 
Jersey Star Leduer and the Federal Register scheduling a public 
hearing for November 5,'1987. The hearing was held and the 
comment period closed on November 20, 1987. 

On September 25, 1987, Russo Development Corporation brought an 
action in the United States District Court in Newark, New Jersey, 
Civil No. 87-3916, seeking an order enjoining EPA from, among 
other things, exercising jurisdiction over any fill activities in 
the 44 acres, applying a two-for-one mitigation requirement, and 
staying or adjoining the Section 404(c) proceedings currently in 
progress. On November 18, 1987, Russo advised the Court that it 
sought a stay of the Section 404(c) proceedings pending the 
Court's decision. The Court, on December 17, 1987, issued an 
Order in response to the federal government's motion to dismiss 
the complaint. The Court granted the motion to dismiss the 
complaint in most respects, and denied the plaintiff's motion for 
a preliminary injunction. ,- - -.- - - -  - - - 



- ., ~ri6r--to filling in 1981, the Russs site was chnracterised by . 
,'1, .57,5 .acres--of palustrine wetlands. In 1981, the Russb- -- 

, - 7 - - 0.. - Developqent Corporation placed fill into 44 acres of --wet-land, - -- - -. 
A : - constructed six warehouses, and began construction of a sevench - - 

8 warehouse. In 1985 the Russo Development ?orpoxation placed -an - - 
,additional 8.5 acres of fill into wetlands and-excavated 
approximately two to three acres -of the remaining five-acrek 6f - , 
wetl.*d in the tract.- Those two to three acres now exist as- a . y 

/ . - shallow pond with emergent and apuatic,vegetation, surrotinded by - - -- 
. - -mixed emergents,-wet meadow and eommon reed. --The site is 

situated withiKa 'larger palustrine marsh directly south and 
along the Hackensack River known as the Empire tract in the 

- - Hackensack Meadowlands. Historically the site was contiguous 
with wetlands to the north and east known as Losen Slote. 
Russols consultant reports that the site used to drain north to 
Losen Slote as well as south to Moonachie Creek. Subsequently, 
fill was placed and warehouses were constructed-thereby breaking 
the hydrologic connectcon to Losen Slote. Persons historically 
familiar with the site contend that it is most Similar to the 

.- Losen Slote area. 

Existing.conditions on the site were determined through site 
inspections, examination of aerial photography from March and 
September 1985 and interviews with public officials and citizens 
who have recently visited the site. Conditions on the site prior 
to the placement of fill-were determined by: 1) examination of 
photographs and maps from 1914, 1916, 1941, 1951, 1963, 1969, 
1978, 1980, 1982, March and September of 1985, 1986, and 1987; 2) 
interviewing local citizens who owned property and/or hunted and 
trapped on the site prior to filling, and interviewing public 
officials who visited the site as part of the section 404 permit 
process; 3) reviewing the correspondence of the Corps of 
Engineers (COE) and the U.S. Fish and Wildlife Service (FWS);,and 
4) reviewing all pertinent permit applications by the Russo 
Development Corporation to the Hackensack Meadowlands Development 
Commission. Information from these sources was compared for 
validation. 

Figure 2 shows the topography and development of the site. - 
Elevations shown on this plan are based on the National Geodetic 
Vertical Datum (NGVD), which is essentially equal to mean sea 
level in this region. The Federal Emergency M a n a g e m e n t 4 i g e n e 3  
indicates the 100 year flood elevation for the entire site is 
eight feet NGVD. This would put the floodwaters above --- all 
roadways, parking lots, and most building foundations. 





. - <. .. - . . . .  . - -2. . l.... .--I.- - .  
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- - . - . . - 
m e  developed portion of the site drains directly to ,fignnai-hie, -. .. 

Creek. This creek drains a large porti~~n of the surroruccl i..n g 
warehouse development and most of the Empire tract to the south. 
Moonachie creek discharges $0 the ~ackensack~i~&t abollt one .mj.:Ee 
to the south of the site, A-leaky tide gate on Moonachis Cre-ek- - 

. - near t3ie tIackensaclc River- prevents- s-ignif icant. tnf low sf - tidal, 
waters . . -. into '.the.. creek., - - .- __ . .. .- -- -- .- . -- / . - -- . .-. , -" 

.. - .. - - . - 
, _- --- 

A - ,_- .. - * 

The unaeveloped--.portion- of the site drains to a ditch situated- - . - - 
east--of--the- site.. TQis ditch drains to Moonachie- creek about .- -..- one-half mile .to the southwest.- The undeveloped portio~ of the - -  - 

site receives -run-off water from the nearby paved areas (aLthough 
no piqed discharges were noted). The generally low el'evation of 
the-site (one -foot, as recorded in 1963 aerial photos) suggests 
that the ground surface lies near the surface of the water table. 
In areas near tidal waters, groundwater levels generally coincide 
with mean sea level. The ground within the meadow areas remains 
saturated throughout most of the year due to the shallow depth to 
the water table. During average conditions the water depth in 
the pond-is estimated to average from one to two feet in depth 
and range up to three to four feet in its deepest parts. 

The meadow areas which surround the pond and the fill are 
inundated during annual flood conditions. Aerial photographs and 
video tapes suggest that flooding on the site is caused by the 
surcharging of storm flows. Storm drainage for the extensive 
paved areas in the basin deliver water to Moonachie Creek faster 
than it can be discharged to the Hackensack River. Water then 
overtops the banks of drainage ditches on site and floods 
extensive areas to a shallow depth. Most of this water drains - 
back into the ditches within a few days, although isolated 
pockets will remain flooded until infiltration to the groundwater 
or evaporation dry them up. - - - 

Hydrology on the 57.5 acre site prior to filling was essentially 
as described above. Aerial photography shows that a number of 
drainage ditches interlaced the site and drained southwest into 
Moonachie Creek. Soils on the site are discussed in engineers9 
foundation reports (Biggs Engineering, 1980-1985) prepared for 
and submitted by the Russo Development Corporation to the 
Hackensack Meadowlands Development Commission (HMDC) as part of 
building permit applications. These state that surface soils on 
the site originally consisted of ssmeadow matss 8-20 inches in 
depth. Meadow mat is an accumulation of organic material 
produced by wet meadow vegetation. Fires reportedly occurred 
seasonally on the tract. Dark areas which appear to have been 
burned appear in some photographs of the site prior to filling. 
The fact that the meadow mat did not burn entirely when fires 
destroyed above ground vegetation suggests that the organic mat 
retained moisture. With a mat depth of 8-20 inches and a 
probable depth to the water table of less than 24 inches, it is 
likely the meadow mat was wet most of the time. Historical 
accounts and aerial photographs indicate that the 57.5 acre tract 
included areas which were permanently flooded, temporarily and 
seasonally flooded, and areas which were only occasionally 
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' . . . .  ' Figute 5 sh~ws.~tbe:~~~&-u&~t~$attern of vegetatio~. an .the Russo 

tract .-'ytPlmt %pec$e~--$den< i-f ied on..: the site are listed i-n ~-&le-- ' 
I .. . - .A  vegcttatfan zone. .dominated--by .cornon reed (Phrasmite~ . -&- - - . -, 

aust . - 
ra1.i~): :occurs-.along- the north ,-- west .ant?:soyth- edge of. the* - - -- ' 

undev.e'lopedr'portio>:-of ..:= ..- .the site. WithIn this zone an:.areas, .- 
-- where the 'reed occurs In standing- water ,,and. is ,'found in .''- - - - - - - 
- as&c$xti,b'h with duckweed. Muskrat huts we=& - obseni&d within - - 

this emergent Phragmites area. In other parts' ox-. this zone Ihe - - -  ":".--.- 
Phragmites--occurs on saturated soil'-with little or no surface 
ponding present. The Phragmites which occurs just along the road 
embankments i.s typically found in association with aspen trees in 
the 1" -to 6 "  ,diameter class. 

Moving from the Phragmites zone toward the two to three acre pond 
occurring on site a zone of mixed emergents is encountered. 
Sedges, rushes, cattail, water smartweed, water plantain, 
saltmarsh fleabane, duckweed and Phragmites are common within 
this zone. Muskrat trails and signs of grazing were observed in - - this zone. 

. 
The open water zone contains a mix of emergent, floating-leaved 
and submergent vegetation. Broad-leaved cattail is the dominant 
emergent species. New growth of cattail is particularly vigorous ~ 
in the northerly and westerly portions of the pond. Water 
purslane and several bnidentified pondweeds occur in the 
shallower margins of the pond. Extensive areas of cattail show. 
evidence of muskrat grazing. Adult and juvenile turtles- and 
numerous frogs were observed along the shore of the pond. 

A small area of wet meadow occurs along the eastern boundary of 
the site. It is part of a relatively large area extending beyond 
the property line to the drainage ditch east of the site's 
boundary. As with the mixed emergent community, there is no 
clearly dominant species within the wet meadow community. 
Steeplebush, switch-grass, goldenrod, impatiens, Joe-Pye weed and 
Phragmites are all common. This vegetation zone has the highest 
plant species diversity of all the zones identified. It contains 
several mosses (including sphagnum moss), at least four species 
of fern, and nine woody species (mostly tree saplings). Over 
half of the species listed in Table 1 occur within this zone. 
Five pheasant were flushed from a shrub thicket in this meadow. 

The vegetation occurring on the recent fill is dominated by aspen 
saplings. Review of aerial photographs shows that most of the 
vegetation on this disturbed site has developed within the past 
two growing seasons. Mugwort, goldenrod, grasses, mullein and 
dogbane are also common on the fill area. These plant species 
are typically associated with disturbed areas, and their presence 
evidences the impact of the placement Of fill, 





-... -- -- . - 
Table '1. Plant Species Identified on th&-disti& ~e;i;;d Site and Fill h. - . .- 

-- -. 
.- . - . - 

,.. , . -  , 
. - FRMILY, . . ~s - -" SPECIES cawNNPME - .- ? - 

,Grminese : 
., . 

Gramineae. - - : 
- - ~raniineae 

Cyperacese 
Cyperaceae 
Cyperaceae 
Cyperacese 
Cyperacese 
Cyperacese 
Lemnaceae 
Juncaceae 
Juncaceae 
Juncacese 
Uyricacese 
Salicaceae' 
Salicaceae . . 
Polygaraceae 
Phytolaccaceae 

- Scmphulariaceae 
Hanxmelidaceae 
Rosaceae 
Rosaceae 

Fabaceae 
Balsaminaceae 
Anacardiaceae 
Anacardiaceae 
Aquifoliaceae 
Aceraceae 
AceraCBae 
Halvaceae 
Hypericacese 
Lythraceae 
Onagracese 
onagracese 
Umbelli ferae 
Oleaceae 

Apocyna-e 
Verbenacese 
Canpcsitae 
Canpositae 
Canpcsitae 
Canpositae 
Canpositae 
Canpasitae 
Cmpositae 
Equisetaoeee 
Lycopaliacese 
Camrolvulaceae 

. - 

spb- 
Qmunda 
Osmunda 
onocled ., 

Thelypteris 

- T y p h a .  
m a  . 
Alisna - 
Panicum 

-.' r ihraginib  
Glpria 

Cype- 
CYPe- 
Eleocharis 
Eleoduvis 
Scirpus 
Scirpus 
Lama 
Juncus 
Juncus 
Juncus 
Uyrica 

Popllw 
Salk 
Polygonum 
Phytolacca 
Verbascum 
Liquidambar 
Spirea 
Rubus ' 
Robinia 
Imptiens 
Rhus 
Rhus 
Ilex 
AceE 

Acer 
Hibiscus 
Tri adenum 

LythMn 
Ludwigia 
Oenothera 
Daum 
Frerinus 

~ ' J " '  
Ve-a 
Euptorim 
Solidago 
Solidado 
Solidago 
Pluchea 
Bidens 
Artemeeia 
Eguisetm 
Lycopodiwn 
'a5cuta 

SP - 
cinnnmanea 
walis 
senqibllis 
-palustris - . 

1at.ifolia 
angustifolia 
~ubco@tum /- 

virgstun 

australis 
melicaria 
f lavescens 
strigosus 

sp - 
lJarvula _ _  
mericenus 
cyperinus 

SP. 
effusus 

*asW 
styracif lua 
tanentosa 

SP:- - 
Pseudoacacia 
bif lorn 
Copallinas 
typhina 
verticillata 
sacdwinun 
Nbrurn 
palustris 
virginicum 
Salicaria 
palustris 
biennia 
Carota 
pensylvanica 

SP . 
hasata 

purpure"'" 
SP . 
Elliottii 
tenui folia 
camphorata -' 
discoidea- 

1. 
1. 

1. - 
" %met. 
1. 
L.. - 
@f . 
-1. _ - 

1. 

.- -- 

sph&gmi,r . 'I - -. .- . 
-.\. .- 

, . 
- .  - cinnang fern i * .  

mya1 fern- . - .. . 
L . - . I  - - - *.- 

sensitive fern - - ...-. I -. - - ._ - _ 
- -- 

.. marsh fern ,, - ....-. - .. - -- > 

-- . - 
.- bd~leaved~&t-tpii - . ' . . .  . - 

,/<-. ... 
- .. ?>._ - 

' 7  , - .  -- 
n d l e ~ v e d  cif;tsil, , -- . 

. , _ _  .. -'~ater plantah-- -- ' . . - .- - , 
.- 

/ -. - - ~ w i t c h ~ ~  . - 
carman- - 

(Mi.chx. Hubbard slender mamagrass 
./ L. yellow cypem 

1. umbrella sedge 

., (R.hS.1 Link. 
Pers. 

1. 

1. 
J. Gay. 
Michx. 
Loisel. 
Nichx. 
1. 
muhl. 

L. 
Walt. 
L. 
L. 
(L.) Gray. 
L. 
L. 
L. 
(L.) Raf. 
L. 
(L:) Ell. 
1. 
1. 
Ebrsh. 

spike KUS~ 
dmvf club-rush 
three-sguare rush 

-1 grass 
duclcweed 
soft rush 
Canada rush 
sharp fruited rush 

bayberry 

guaking =pen 
weeping will* 
water smartweed 

p o k d  
great mullen 

-t gum 
steeple-bush 
blackberry 
black locust 
jewel wed, touch-me-not 
winged sumac 
staghorn sumac 
winterberry 
silver maple 
red maple 
m p  r 0 S e l ~ l . l ~  

marsh St. John 's-mrt 
plrple loosestrife 
maah purslane 
evening p r i m  
Queen Anne's lace 
green ash 

................ d.... . .  ... - -- A .  _ _  -. 

blud vemin 
Joe-Pye weed 

sol- 
Elliott's goldenrod 
slender fragrant goldenrod 
salt marsh fleabane 
beggar-ticks 

hometail 
L. ground pine 

dodder 



Lylop-Al~ceer? 

f inn&?& 
Spatganiaceae - 

Grtvninae 
I.aur_nceee , 

Bignoniaceae 
Caprif oliaceae 
Capri f oliaceae 
Ros3cae 

,- 
Canpsitae - 
dyperaceae - 
Araceae 
Araceae 
AMcardiacese 
AMcardiaceae 
Vitaceae 
Vitaceae 
Tiliacae 
Liliaceae 
Liliaceae 
Iri-daceae 
Salicaceae 
Salicaceae 
ktulaceae 
Betulaceae 
Fagaceae 
Fagaceae 
Ulmceae 
Urticaceae 
cornus 
Clethmceae 
Ericaceae 
Vacciniaceae 
Vacciniaceae 
Oleaceae 
Oleaceae 

. -, ., . ....... + I . -  .- 

- ,' 
. . .  - . - .. 

.... 

Lycopodium ccmplanatum L. , g r 0 d . p i n e  
,.. . 

Juniperus virgini9a ,.. 6 . .  . .  ;. ... red .wer : - .; . .  :. 
.pa : -, , , . . < .  > .  -- . . * 

.. -. 
Spargnnium lucidium - . . .   ern&$ & E,rps,-, +i;fii+ . f.eite..+.q reed . .  .; ;... -3.. ; -- .- - c ,.a-.. .- . . 
Echinochola c a 1 i  , ( a .  ; - @n$ard 'maF+- , . . :. : (, . ,-- . = .  . . 

- Lindera h&in . .., . -(=L,.:+f@-u"p:,-- . ,- ppi~bush,~ , <  ..: '.;.=, - . . - . , . 
Catatpa catalpa * - . (L.,). b t .  ,'-. - dp+.lpa -. 4 . ' ;: 

- .  - - _ ' - 
. _ * -  . . Viburnp , . denGtum - - ..,- L. - " - .-' - r- . =  - -;-. -- 

I. 

. Symphoricarpos albw'. ' (L.~B~ake.' -; s & q  :' . :. .- . :- - -  - .- -- 
- - - .. . .- . . .  --3 

- .  . _  L 

P V n r s  - ~ a l u s .  . . . .  . - L .  . ,..- , . - ,a~le- .; r - .  
Pmus' =*im - . Mack.,chert-y . - 
ppatorim perfoliatum I. -- , t-&t,'&,&&* . . , 
~aeex  . stticta ktM;: -=~k'*‘- -- 
Ar issema triphyllum .- (I.$-6etrott.. Jack-in-the-Wpit 

. . . .  . . . . . . . .  Symplocarpls f oetidus (L.) Nutt. skunk cabbage . . . ,  . < _  . 
. . .  . . . . . . .  , ~. - Rhus Vernix L. poison sumac . - . .  . . . . .  -.. 

. . . .  
Rhus radicans 1. poi- ivy . > *. . . ~ 

. . . . . .  . . . 
Vitis Labrusca 1. f m grape 
Parttten6cissus quinquefolia (I.) Planch. Virginia creeper - 

-- - 
Tilia &--. -- L. basswood, An. Li'nden 
Snilacina stellata (L.) Desf. false &laxm1s Beal 
Maianthemum csnadense Wer. wild lily of .the Gay,-canada myf1-r 
Iris versiwlor 1. blue-f lag 

grandidentata Michx. large-toothed aspen 
salix nigra &r?3h. black or swamp willaw 
Carpinus caroliniana Walt. hornbeam, blue beech, itaKlod 
Eetula popllifolia .Harsh. grey birch, white birch 
Quer- palustris mi. swamp oak, pin oak 
Qwr- biwlor Willd. swampwhiteoak ' ,  

Ulnus rubra (fulva) Uichx. slippery e h  
Boehmeria cylindrica (L.1 Sk. false nettle 

stolinifera Mi&. reddsier dogwood cornus 
. . Clethra alnifolia 1. meet pepperbush 

: . . - : . . . . .  Kalsia latifolia 1. lramtain laurel . . . .  
.. , 

. , .I 

. . high-bush bluebemy . . . . . .  Vaccinium c o ~ m  L. . . .  . . .  . :  .. . . . . . . . . . . .  . . . . . . . . .  . . . . .  .. Kals. l ~ b u s h  bluebeery 
;. 

Vaccinim vacillans .,: . . 
i , . -. -" .A .,.. ; . . :  . . .  ........ . . . . . :  white ash . . . . . . . . . . . . . . .  FPdnus americ~s 1. : . e -. . :. :;. ,.. ~ i ,  . . . . . . . . . . . . . . .  .; . . . . 

. ,  : '  : .' LiguseNln wlgare 1. privet . . 

. . . . . .  . ~ 

. . 
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Figui.e.- " 4  shows -the--p&tem' d&vggetation on the 57.5 acre site 

- , - .-$.prior 1. - t8;:the placelkw$: .of:~fi:.ll.~~~.-. Tbj.s mappjng was prepared from 
. , stereo-paired aeria'1:photographs t&&n in 1978. Mspping.wa5 also 

. . f acilftated b$ the .examiriaf'ion of eariier .photographs, tht? . . - 
. - ground-truthing: of - current aerl'al- photography, ;ind confirmation . . .  

, . . - 
... - - -- -- - --.. from - lhistorica~ aceourits ; *  Vegetation*"on the 57.5 acre site .w?s a 

complex of old. f i8-ld,; wet. meadow, fields of. comrnori -reed,_.  emergent 
'-. - marsh ,- and .sma~l.l-~ponds ,-similar -%&-.what remains- dn ..site , .-' 

-: ,- ~ . -- .---.descr ibeds above, and on adjacent- tracts today. .   he‘ present--' 
occurrence of -old .field-_species 'in the remaining wet laad and -'fill 

. . . .  .. areas was too sparse and diffuse to--merit individual mapping. - 

- However, old field vegetation was distinct in 1978.aeriai 
photographs. Plants comprising the old field comniunity most 
likely (based on remnant old field vegetation on site) included 
black locust, sumac, mugwort, and quaking aspen. Those 
information sources, listed above, also indicate the site 
included -areas which were permanently flooded, temporarily and 
seasonally flooded, and areas which were only occasionally 
flooded in severe storms. To summarize, the investigation 
conducted by EPA during the 404(c) proceedings has revealed that 

., the 57.5 acre wetland site was comprised,.of,different vegetation 
types and hydroperiods, as opposed to being a monotypic stand of 

+ -- vegetation previously reported during the regulatory permitting 
process. -. . - 

Hildlife 

The Meadowlands lie within the Atlantic flyway and lie within a 
Priority Habitat Range for waterfowl as indicated in the U.S. 
Fish and Wildlife Service's 1986 North American Waterfowl 
Management Plan. Table 2 lists the species observed on the 
remaining wetlands within the Russo site. It includes a variety 
of waterfowl, and wading birds, songbirds, game birds, rodents, 
reptiles and amphibians. The list includes black duck, mallard, 
woodcock and mourning dove. The FWS considers these species to 
be of special concern in the northeast region (black duck, 
mallard, woodcock, mourning dove) and in New Jersey (black duck, 
mallard, woodcock). Also observed was the great blue heron which 
is listed among New Jersey's state threatened species. Mr. 
Cascino, Russo's consultant, lists the occurrence of bobolink, 
currently a New Jersey state threatened species, on the 57.5 acre 
site prior to filling. In addition, it should be noted that 
although the Northern Harrier, a New Jersey state endangered 
species, was not observed specifically on site, it has been 
observed by representatives of the FWS and HMDC on the Empire 
wetland tract directly to the south. Observations on the 

- -  ---- remaining Russo owned wetlands include evidence -of-hea-7 
by muskrat and the occurrence of rabbits, raccoon, opossum, 
skunk, woodchuck, Norway rat, meadow vole, white-footed mice and 
deer mice. This food base and the physiognomy of low meadow 
grasses rate the remaining Russo owned wetlands as a highly 
suitable.area for Northern Harrier (FWS). 
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Table 2, Species observea On %he Russq.owned wetlands. 

- .  

Lymnaea 
Corixe -: 
Erial lagma 
Culex 
Libe.rluia 
Bombus ' 

Vespula 
Schistocerca 
Cicindela 
Mantis 

. _ .  . -. . - .-- . - . ,.. . , - . . - -.. . - . .. . . ~ 

- -  -- - - 
- -  . _ ._ - .  -. . 

.- -. . ' -  .+ _ . . - 
. . - .  

Species - - Commo'n .N&& 
. - .  , -. , - -- 
. . - .- . ,. . 

.. 
. .- -7 r'l . . . - . .__ , 

. - - 
-.  - -  I' . - - . 

. - 
\ . -  . ... - .< - .  - - . . .  . - .  

- . * _  - - - .. .. - .- 
_;_ .- ,,-. c. 

. .-.-= - - 
Water snail-. . - SP ,- 

- 
SP Water boatman 
exsulhs Damselfly 
pipiens Mosquito.. 
SP Dragonfly 
f eruidus Bumblebee 
maculif rons Yellow jacket 
alutacea Bird grasshopper 
sexgutt ata Green tiger beetle + 
religiosa Praying mantis + 

Fish 
- 1 

Fundulus SP Killifish 
I 

Repti les 

. Malaclemys ' terrapin Diamondback terrapin 
Chelydra serpentina Snapping turtle + - 

Amphibians 

Rana utriculata Leopard frog 

Birds 

Anas 
Anas 
Anas 
Anas 
Phas i anus 
Ardea 
BublcoS 
Casmerodius 
Charadrius 
Phi lohela 
Zenaidura 
Chaetura 
Archi lochus 

platyrynchos 
discolor 
rubripes 
strepera 
colchicus 
herodias 
iris 
albus 
voci f erus 
minor 
macroura 
pelagica 
colubris 

Mallard (NSSE) 
Blue winged teal 
Black duck (NSSE) 
Gadwall 
Ring-necked pheasant 
Great blue heron (T) 
Cattle egret 
Great egret 
Killdeer 
American woodcock (NSSE) 
Mourning dove (NSSE) 
Chimney swift 
Ruby-throated ~ummingbird 

KEY: (TI New Jersey State listed threatened species 
NSSE U.S. Fish and Wildlife Service Species of Special Emphasis 
+ Additional species noted in Russo9s records 



- - - ,  
c . .  penug , ,; + .. 

- - "I 
-. 

. - Mimus -. .. - + .  ' 
. . 

Melospiza .- ' ' 
- ~elospsza. 

. ~olichonyx-- . -  
. . - . = - -  -.A~,~ lai-Gs -, :' . - : . . 

- -co 1 ifius7 .r'- 
- 

-\_ - -- . , -- 

. - - -  - -Mammals 

Urocyon 
Microtus 
Ondatra 
Rattus- ' 
Sylvilagus 
Marmota 

. .. ,. +o.fGi-*.tt6-- -. * 

.- qeorgika-- . -  , . 

melogia:;.. :---.. -. 

-oryzitio'rus . ' - . - 
phoeniceus . Y -  --- 
virginianus 

__I' 

-- 

~ockingbird --- 
, ~wamp--spSr roti ,.~-, . - -: .  . > -  .- 

Song-- sparrow . .. 

Bobolink (TI + . .  
- 

Redwifiged biackbird . . 
.. Bobwhite quai 1 _ -- =.- . .- -. 

cinereoargenteus Gray fox 
pennsylvanicus Meadow vole 
zibethica ~uskrat 
norvegicus Norway rat 
f lori danus Cottontail rabbit 
monax Woodchuck + 



- - 
Alfhough- ini%!ri-i&s ahh resprrsro LO tllc put~lic noticethearing - 
provided f eh reraorAs of onserv@!t i 91' tun, +,he cccslr rencc! of wi-ldlif e 
on the 57.5-acre -site prisr to fillincr, the FWS wd-the New . 
Jersey ~udubon society aid note aperlies which were likely to have ' 
occurred in the given habitat types on site. Table..3 lists - 

,species expected to Dave xed the vegetatioil'2ypes occurring op - 
the 57.5 acre -tract. This-list includes eight-bird species qith 
state endangered status and five bird speciescwith state A 

threatened status. The New Jersey off ice%_ ~ndaigered -gn-r- 
~ame-species considers a species endangered if'prospects.-for- the . - 
-animals9 survivaf within'the State are in immedi-ate danger due to- - 
one-br many -factors {including the loss of or change in habitat). - 

. ~hreatened species are those which may become endangered within 
the state if conditions around them begin to or continue to 
deteriorate. The presence of old field, wet meadow, common reed 
fields offering dense cover, and groves of trees on site (and in 
tracts of nearby woodland in Losen Slote and Teterboro) offered 
suitable conditions forthe hawks, owls and sparrows listed in 
Table 3. The situation of these habitats contiguous with large 
tracts of adjacent, undisturbed wetlands (Empire tract, Losen 
Slote) contributes/contributed to their attractiveness to 
wildlife. 

Accounts from those who had hunted the site prior to filling 
indicated that the 57.5 acre wetland supported a diversity of 
wildlife. Although species were not specifically listed, the 
hunters indicated that there was a great diversity and abundance 
of animals on site and the tract was a very popular spot for 
hunting. Muskrat, rabbit and pheasant were taken on the site. 
Five immature ring-necked pheasants were flushed from a shrub 
thicket near the eastern border of the site. This game species 
prefers an agricultural, old field and/or meadow type of habitat 
to breed, and wintering birds I # . . .  seek areas with dense 
protective cover, often swamps interspersed with thicketsn 
(DeGraaf and Rudis 1986). Mr. Cascino lists rabbit, pheasant, 
and grey fox in his account of wildlife occurring in the 57.5 
acre site. He argues that their occurrence is evidence of the 
upland characteristics of the site. According to the wildlife 
literature (DeGraaf and Rudis 1986), these species9 habitat 
ranges include wetlands. Their occurrence on site indicates its 
habitat value in a highly developed area. 

The wetland evaluation method described by Golet and Larsen - 
(1976) was used to provide an evaluation of the values of the 
57.5 acre tract (prior to fill) and the five acres of wetland 
remaining for wildlife. The method is one applied nationally; it 
is readily interpretable with the attribute of addressing 
important ecological factors; and it lends itself to application - 
based on historical information. The Golet and Larsen method 
uses wetland classes, subclasses, size, type, habitat, cover, 
vegetative interspersion, juxtaposition and chemistry to assess 
the wildlife value of wetlands. The method and output is 
summarized in Appendix B. Wetland scores with the method range 
from a low of 35 to a high of 105 points. 



Table 3. Wildlife Speci2~ ?rg;cc:cd "L Rave Occilrred on the 
-. . Russo Owned Wetlanr?~' T ;$*:?& c?zr E;..c '-2s dabit-at Associations and 

the Vegetation Types Ttlat OcccrreL n r ~  t%.e VUFSC maled Wetlands. 

- - 
C lemrnys guttata 
Malac lmys . - - terrapin 

, Chrysemys - picta - 
Terrapene , . carolina - 

Natri* sipedon - - - 
~h+oph i s sirtalis 

-' - Thamnophis sauritus - 

.,,. . .- -- . . -- - .  - ..-a 
~. 

- - 
-r. .& . -  -- . 

-. spotted turtle- .,. . - - - - .  - diamondback -terrapin-- ., -. . - -. . .. 
eastern painted -turtle . _ . '. __ .. 

-. - ~ ~ 

-- box turt 1-e - f .  - - _ _ . -  - - - - 

- northern watersnake ke - . - - , 
. - 

..-- eastern garter snaRe . - .  -- 

. . . - -  . ." 
east-ern-ribbon snake - 

.- - - - 
- - Amphibians -- 

- - 
Notophthalmus viridescens red-spotted newt 
Desmognethus f uscus northern dusky salamander 
Pseudotriton ruber northern red salamander 
Buf o amer icanus American toad 
Buf o \jbodhousei 

, 
Fowlers toad '. Rana clamitans green Zrog 

-. Rana catesbeiana bull frog 

Birds 

Podi lymbus 
Bataurus 
Ixobrychus 
Ardea 
Casmerodius 
Butorides 
Nycticorax 
Branta 
Aix 
Anas 
Anas 
Anas 
Anas 
Anas 
Anas 
Anas 
Lophodytes 
Cathartes 
Circya 
Accipiter 
Accipiter 
Butes 
Butes - - - 

Key: (E) New 
(T) New 

podiceps 
lentiginosus 
exilis 
herodius 
albus 
striatus 
nycticorax 
canadensis 
sponsa 
crecca 
rubr ipes 
platyrhynchos 
acut a 
discors 
clypeata 
strepera 
cucullatus 
aura 
cyaneus 
striatus 
cooperi i 

Pied-billed Grebe (El 
American Bittern (T) ' 

' Least Bittern 
Great Blue Heron (T) 
Great Egret 
Green-backed Heron 
Black-crowned Night-Heron 
Canada Goose 
Wood Duck 
Green-winged Teal 
Black Duck 
Mallard 
Pintail 
Blue-winged Teal 
Shoveler 
Gadwall 
Hooded Merganser 
Turkey Vulture 
Northern Harrier (El - 
Sharp-shinned Hawk 
Cooper's Hawk (E) . 
Red-tai led Hawk -- 
Rough-legged Hawk 

-A- 

Jersey state listed endangered speci-esA"------ 
Jersey state listed threatened species 



- 

Falco 
Falco - - - - Falco 
Colinus - . - 

.-   all us - 
i .  

Rallus - 
I - - Rallus 

Por zana 
- Gallinula 
Fulica 
Charadrius 
Tringa 
Tr inga 
Tr inga 
Actitis 
Calidris 
Calidris 

\ Calidris 
- Limnodromus - Limnodromus 

Capi lla 
Stelgidopteryx 
Columba 
Zenaida , 
Coccyzus 
Coccyzus 
Tyto 
Asio 
Asio 
Chordeilis 
Chaetura 
Archilochus 
Megaceryle 
Colaptes 
Empi donax 
Empidonax 
Empidonax 
Sayorni s 
Tyrannus 
Progne 
Iridoprocne 
Riparia 
Petrochelidon 
Hi rundo 

-- - - . -- . Cyanocitta- --- --- 

Corvus 
Corvus 
Parus 
Sitta 
Certhia 
Troglodytes 

1 

sparverius - --- 'herican Kestrel '- 
.columbarius - 'Merlin (T) '- 
peregrinus . Peregrine Falcon (E) ' ,' 
virginianus ~obwhite' , -- :- - , - 
i o g s t r i s  - - Clapper -Rail - elegan~ . -- - : - King' Rail - - -  

-- - - 
-1imicola- , ~irginia- Rail - 
carolina - -Sora - 
chloropus Coriiinon-Moorhen ' 
americana American coot 
voc i f erus Ki lldeer 
melanoleuca Greater Yellowlegs 
f laviceps Lesser Yellowlegs 
solitaria Solitary Sandpiper 
macularia Spotted Sandpiper 
pusilla Semipalmated Sandpiper 
minutilla Least Sandpiper 
m~lanotos Pectaral.Sandpiper 
griseus Short-billed Dowitcher 
scolopaceus Long-billed Dowitcher 
gal linago Common Snipe 
ruficollis - _. - Rough-Winged Swallow 
livia Rock Dove 
macroura Mourning Dove 
erythropthalmus Black-billed Cuckoo 
americanus Yellow-billed Cuckoo 
alba Barn owl 
otus Long-eared owl 
f lammeus Short-eared owl (E) 
minor Common Nighthawk 
pelagica Chimney Swift 
colubris Ruby-throated Hummingbird 
alcyon Belted kingfisher 
auratus Northern Flicker 
alnorum Alder Flycatcher 
traillii Willow Flycatcher 
minimus ' Least Flycatcher 
phoebe Eastern Phoebe ' 

tyrannus Eastern Kingbird 
subis Purple Martin 
bicolor Tree Swallow 
riparia Bank Swallow 
pyrrhonota Cliff Swallow (E) 
rustica Barn Swallow 
cristata- -- 

- Blue Jay - 
brachyrhynchos American Crow 
ossifragus Fish Crow 
atricapillus Black-capped Chickadee 
canadens is Red-breasted Nuthatch 
familiaris Brown Creeper 
aedon House Wren 



. C -  

Troglodytes . 
Cistcthorus ., 
Cistothorus - - ' ' - - 
Regulus 
Reguluk - - . .  

- Po 1 ioptila - 
Turdus- -- -= . 
Dumete1la.- - . 
Mims , - - -- 
Toxos toma 
Sturnus - 
Vermivora 
Vermivora 
Vermivora 
Dendroica 
Dendroica 
Dendroica 
Seiurus 
Geothylpis 
Wilsonia 
Cardinalis 
Passer ina 
Pipilo 
Spizella 
Spizella 
Spizella 
Pooecetes 
Passerculus 
Ammodramus 
Ammospiza 
Passerella 
Melospi za 
Melospi za 
Melospiza 
Zonotrichia 
Zonotrichia 
Junco 
Calcar ius 
Plectrophenax 
Dolichonyx 
Aglelaius 
Sturnella 
Quiscalus 
Molothrus 
Carpodacus 
Carduel is 
Carduel i s 
Carduelis 

troglodytes - - -- Winter Wren 
platensis _ --.- - _  : , Sedge Wren (E) 
paiustris Marsh Wren - . 

- sat-rapa - - - Golden-crowned .ginghet w 

- calendula Ruby-crowned Kinglet. 
- caerulea Blue-gray Gnatcatcher . -.- 
migratorius - ~mericari- Robin- - - -- 
carolinensis Gray Catbird -. - 
polyglottus Northern Mockingljird -- 
rufum Brown Thrasher 
vulgar is European Starling 
chyrsoptera Golden-winged Warbler 
celata Orange-crowned Warbler 
ruficapilla Nashville Warbler 
petechia Yellow Warbler 
coronata Yellow-rumped Warbler 
palmarum Palm Warbler 
noveboracenris Northern Waterthrush 
trichas Common Yellowthroat 
pusilla - Wilson s Warbler 
cardinalis Cardinal 
cyanea ' Indigo Bunting 
erythrophthalmus Rufous-sided Towhee 
arborea -. - - - American Tree Sparrow 
passerina Chipping Sparrow 
pusilla Field Sparrow 
gramineus Vesper Sparrow (E) 
sandwichensis Savannah Sparrow (T) 
savannarum Grasshopper Sparrow (T) 
caudacuta Sharp-tailed Sparrow 
iliaca Fox Sparrow 
melodia Song Sparrow 
lincolni i Lincoln's Sparrow 
georgiana Swamp Sparrow 
albicollis White-throated Sparrow 
leucophrys White-crowned Sparrow 
hyemalis Dark-eyed Junco 
lapponicus Lapland Longspur 
nivalis Snow Bunting 
oryzivorus Bobolink (TI 
phoenicius Red-winged Blackbird 
magna Eastern Meadowlark 
quiscula Common Grackle 
ater Brown-headed Cowbird 
mexicanus House Finch 
f lammea Common Redpoll 
pinus Pine Siskin 
tristis American Goldfinch 



- .. -.. .-. 7 . -. , - I . .  . 
- -  .. * .. Q l d @ ~ f i h & '  -% 

- .  sore- . -  -3. b. 

cryptot& 
- -  - a . . B3arina' , .  .. .. ' --,::-- 

.- . . .- Condylura . , 

4. . SC6'l0flS' . '  
- .  . -  ' -Procyun ,. 

marsupialis.- 
cinereus - -- 

.- parva' - - . '-- - 
7 .-- - brevi 

cfistata - - - 
aquat icus 
lotor 

Mustela -- -. 

Mustela 
Ondatra - - Mephitis 
Vulpes - -- , 

Urocyon 
Marmota 
Peromyscus 
Clethrionomys 
Microtus 
Zapus 
Sylvilagus 

f renata 
vison 
zibethica 
mephitis 
lulva 
cineresargenkus 
monax 
leucopus 
gopper i 
pennsylvanicus 
hudsonius 
floridanus - . 

, , . , 
~ - - - . , . . 

.... . 
*,- -*,- .., '* 

. - . . , . ... . . 
o p o s g ~  - -  , - . .. 

. - 
, - .  

:maskeb shrew - - I- .- - , - - -  - 1east.xhrew . . - - -- 
- -  shorttai lf . - -/ . _  :. .- 

/ ... 
,. . starnose mole -- . . ..- - - - .  + - .-easter'i- moie;.- . . -- -. raccoon ' "' . - - . ..-= - -  .. - 

L 

longtail weasel 
mink 
muskrat 
striped skunk 
red fox 
gray fox 
woodchuck 
white-footed mouse 
redback vole 
meadow vole 
meadow jumping mouse 
eastern cottontail rabbit 



Application of this method to the Russo tract prior,to the 
placement of fill scored the site with 73.5 points-and rated the ' 
.site as having high wildlife value. Similarly, the-five 
remaining acres of wetland scored 74.5.- These scores are 
principally the result -of: --1) the number -of habitat types 
present on the sites, 2) the :interspersion-of wetland types on . 
the sites, and 3 )  the juxtaposition of th6-sitxs with other- ;- -. - 
adjacent wetlands. These factors conkributed to- the number of - - 
state threatened and endangered bird species observed on site or: 

+ - - 
pro jectedito occur on the site, - % .-= - 

_I.- - - .- 

-EPA is currently working on an advanced-5Bentification of 
wetlands within the Hackensack Meadowlandswhich will be based 
upon an evaluation of the District's wetlands. Output for the 
wetland evaluation is in a draft stage, subject to review by the 
interagency participants. This draft output rates the remaining 
wetlands on the Russo site high in the general waterfowl category 
and moderate/in the general wildlife and fishery categories. The 
concurrence of a variety of wetland assessment methods and the 
actual observations of wildlife on site strengthen my conclusion 
that the Russo owned wetlands were and are indeed valuable 
wildlife habitat. 

Because of the concern that development in the wetlands and 
floodplain areas of the Meadowlands would conflict with section 
404 of the'clean Water Act, the Fish and Wildlife Coordination 
Act -of 1958 and other federal policies, EPA and the FWS presented - 
recommendations to the COE in 1981 concerning potential permit 
reviews. In particular, EPA and FWS divided the Meadowlands into 
marginal and critical wetlands categories. The Agencies 
anticipated that permits could be granted for Itmarginal 
wetlandstt, provided adequate compensation and other appropriate 
permit conditions were imposed. The Russo site was designated in 
this category. While the 1981 policy reflected an initial effort 
to distinguish among wetlands, it was based on a preliminary and 
limited data base. Consequently, EPA initiated, in 1985, the 
advanced identification study, mentioned above. 

The Russo Development Corporation has argued that EPA considered 
the site Itmarginal", as reflected in that initial 1981 wetland 
categorization. The 1981 evaluation was a broad overview. It 
was not intended to preclude site specific evaluation and 
individual permit application. It should be noted that the COE 
has not referred to the 1981 "red and greenw map in their 
permitting work. The current advanced identification, in 
contrast, has involved a very thorough, methodology based 
approach to the evaluation of wetlands. Output from that 
investigation and the other investigations mentioned above do not 
rate the Russo owned wetlands as marginal. Current information 
provides me with evidence that the 57.5 acres of wetland were/are 
of high value to wildlife. 



- - 
In. addition;- the Rusao ~evel&n&:n~, corporation argues .$hat.-the 
CQE &d the- FWS rated the 57.5' acres ,of wetland as ,low quality 
wetlands.. It .should be rate'd ,tbak FWS applied -that rating 0% .low.. - 
to moderate based or, the :ass-mptioi~,-.-.fill havi,ng been pzaced, - .  

that the site was chafaeteriked b$ -a monotypLc stand. of coninon.. . .  

...r eed. The -FWS has;noted in th'eir .public notice --and hearing -.: f:,. 
- 

-- response that .*he ~ O W "  tb mode5ate rating was based on_-habitat. .,- -. 
homogeneity - the lack of ,,di,v.ersity. . ~he:3er&ce.-has .- ,.: $.-, . 

acknowledged EPA9s vegetation .mapping -;oT the' site prior t o  - - 11- 
$i lli-ng -and has responded:-that:: the site 's" value may indeed have, 
been. higher given the diversity and mix of habitat types- on site. 
.FWS -cdnki-ders the remaining wet-lands to be high quality wildlife' - 

habitat, as consistently st,ated in their correspondence. As 
mentioned above, historical accouhts and aerial photography 

. .  

substantiate the similarity of the remaining--wetlands to 
vegetation types that occurred on the 57 .5  acres prior to 
filling. .......... 

Habitat Value within the Context of the Meadowlands 

The previous discussion of site conditions before and after 
Russo9s fill activity demonstrates that the wetland had, and 
still has, a high value for wildlife species. Examination of the 
site in the context of the rest of the Meadowlands shows the 57 .5  
acre wetland was and still is a relatively rare wetland type 
offering a juxtaposition of open water, emergent marsh, wet 
meadow, tree/shrub borders, and old field. The occurrence of 
vegetation other than common reed in these communities also makes 
the site relatively rare in the Meadowlands. 

Figure 5  shows the relative abundance of wetland types in the 
Meadowlands. Of the 7,800 acres of wetlands and deep water 
habitats, about 19%, or 1,400 acres are palustrine according to 
the FWS classification system (Cowardin S.  U.  1979). Prior to 
Russo9s fill activity only about 320 acres (22%) of the 
palustrine wetlands were wet meadows not dominated by common 
reed. These areas occur in the vicinity of Teterboro Airport, 
Losen Slote Creek, a site in the south and west portion of the 
Hackensack Meadowlands District known as LRFC, Kearny marsh, and 
the Russo owned wetlands. The 320 acres of non-common reed wet 
meadows comprised only 4% of the wetland acreage in the entire 
Meadowlands system. It is, therefore, a rare local habitat type. 
The association of such species as the bobolink, sedge wren, a 
variety of sparrows, and short-eared owl (listed in Table 3) with 
this rare wet meadow habitat type contributes to the diversity of 
wildlife within the Meadowlands and its ability to support a _- - 

number of state threatened and endan/gered species. As mentioned 
earlier, the rodent population supported by wet meadow grasses 
provides an excellent food base for the state endangered Northern 
Harrier. The filling of wetlands on the Russo tract has 
destroyed about 8% of this rare local habitat type within the 
Meadowlands. 

/ 





. .% :\ > . . The remaining--wetI,ands on site-perform a pollu$an-t trapping 
. . . . . . .  - - function which, in turn, contributes to the protectionrpf,water 

L? . . .  . ' ,. qu,ality :and aquatic organisms in. the Hackensack estuary, ' Fish , - 
- ,  

, . - -. 
. \ . , 

:,.and -.wi idli f e. dependent on the aqua6ic food ,chains are tZlerefori? 
- , .  - also prote~ted,:'to an unknown degree, by pollutant trapping ' - 

. - . - ... , - .- -:occurring on the existing  uss so owned wetlands,, . - Y .  . -  ' 
.- . .,"- 

- - : '  4 1 

_- . I  

-- . - - 
.- Development surro-~ding -t-he site ~~remaining wetlanas -contributes - - 
sediment,-toxic chemicals and nutrients to. the wetlahd. No storm 

- I 

- -- drains were seen with dischargesz to- this wetland. 'However ,- run- 
off dram curb sides and--road emba~kments enter the wet-land almng 

- three sides. Large amounts of refuse-were s.een along-these curb 
sides and embankments. At least half a dozen 5 5  gallon drums 
have been disposed of in the tall reeds at the north side of the 
wetland; one of these drums was labeled as containing phosphoric 
acid. Car parts and oil deposits were observed amongst 
construction debris along Commerce Boulevard. 

The wetland which remains on the site is an effective trap or 
filter for sediment, toxicants, and nutrients.' This is because 

-. the wetland has no permanent outlet. During most rainfall or 
snowmelt events, run-off carrying pollut&nt3 passes slowly 

.- - through vegetation, eventually soaking through the organic layer 
of surface soil. This process provides physical trapping of 
sediments and oil, chemical trapping of toxic chemicals and 
nutrients on organic and mineral soil particles, and 
biodegradation of certain chemicals. If run-off was collected - . 
and discharged directly to surface waters, this pollutant 
attenuation would not occur. 

This pollutant trapping contributes to the protection of aquatic - - 
food chains, and fisheries in particular. Correspondence of the 
National Marine Fisheries Service (NMFS) on the Russo permit 
application includes the following observations: wThe Hackensack 
River remains a productive tidal waterway in spite of many past 
abuses and, in fact, has slowly improved in recent years. It 
provides habitat for forage fish such as mummichog and Atlantic 
silversides, as well as other species such as spot, Atlantic 
tomcod, and silver hake. It also provides spawning habitat for 
anadromous clupeids such as blueback herring and alewife. The 
wetlands adjacent to the river provide nutrients to the food web 
and adsorption capacity for upland generated and waterborne 
pollutants. As the riverTs water quality continues to improve, 
so will its biological diversity, and many species which are 
found infrequently, such as striped bass and American shad, will 
become more common - The project - will result in a loss of 
wetland habitat which could affect the present and potential 

- biological integri-ty of _the Hackensack-Rber Basin. T- 
comments aptly show that the Russo owned wetlands, situated near 
the Hackensack River and hydrologically connected to it by 
Moonachie Creek, may perform important functions which protect 
downstream fisheries resources. 



- - The. dif-ferent vegetation t--9s a d  hydrope;idds found on this 
;site prior to filling provided a diversity of wetland habitat- - - - 
types. Most of these are sti1-l-r-epresented 9n the site and orf- 
adjacent tracts toaay; The coinbination sf. these wetmfl, types - .  
and the occurreme of: the relatively rare (for the Ldeadowl+nds) - - . - - wet-meadow conuknity made this site particularly vaiualile within - 

- -  the fieadowlands wetland system. Prior to filling-, only 4% .of .- 
.,. wetlands in 'the Meadowlands (about 320 acres )--were dominated by - 

._ - - non-common reed wet meadow vegetation. The filling on the-Russo 
---tmct,represents an 8% loss of this rare wetland type:inthe- 

- ~eadowlands . .- 

The Golet and Larsen method of assessing wetland wildlife value 
was used to evaluate the wildlife habitat value of the 57.5 acre 
site (prior to fill) and remaining 5 acres of wetlands. Results 
show that the site was and still is hi-ghly valuable for wildlife, 
certainly well above the average value of wildlife habitat in the 
Meadowlands. Personal accounts of neighbors, hunters and 
trappers substantiate this analysis. Draft output of the wetland 
evaluation for the advanced identification study in the 
Meadowlands again supports the conclusions of wildlife value. 

Even with the loss of 52.5 acres of the site to fill and 
development, the remaining wetland still supports a relatively 
high diversity of plants-and Bilimals. Photographs and verbal 
accounts indicate that the wetlands which remain on the site 
today, and the meadow area directly to the east, are 
representative of conditions on the entire Russo tract prior to 
filling. Open sheltered water, aquatic bed, emergent marsh, open 
meadow, shrub thickets and wooded fringes all occur in close ' - - - 
proximity. These conditions occurred prior to filling. (The 
areas of open water were smaller and more dispersed on the 57.5  
acre site prior to fill, as opposed to the two to three acre pond 
in the remaining five acres of wetland.) Plants with high 
wildlife food value are abundant (cattail, duckweed, smartweed, 
switch-grass, sedges, rushes, and berry producing shrubs). The 
site provides habitat for two state threatened species (great 
blue heron, bobolink - seen on site) and, although not actually 
sited, most likely is used by the Northern Harrier, a state 
endangered species. In addition, representatives of the FWS and 
New Jersey Audubon Society projected, based upon species habitat 
associations and the occurrence of habitats determined to have 
been on site, that a variety of birds, including eight state 
endangered and six state threatened species, used the site prior 
to filling. The site's wetlands have additional significance 
because they occur as part of the expanse of the Meadowlands - 
wetlands surrounded by a complex of development - within the 
eastern flyway. The site provides habitat for a number of 
species considered to be of special emphasis by the FWS (black 
duck, mallard, woodcock, mourning dove - seen on site). The 
rarity of the non-common reed wet meadow community also 

- contributes to the site's wildlife value in the Meadowlands. 
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After the piackent'rof.. f ii2,- 52.5 acres of .the.-site was . . 
transformed froin a 'complex of old field,'. wet meadow ,. common rged"' .- 

- .  field , -emeCgent marsh and -interspersed -areas of standing - watkr , - - '. - 
into -an.- upBanQ ,,lhd~st~.i&i, biiilding-A complex.; m e  di-qrge of --  -- - 

fill resufied-srn !a higher site- elevation, a complete change -in .. . - . -  

sub-&tiate-<&nd hydrology with -the conseqWt- :loss :-of 'occasi~nal - -  

open water impoundment, the loss of a diverse wetland habitat mix- '--- 
-and animal +-~~@unities associated with these habitats, and the 
loss of sediment and toxicant retedion capacities. Placement of 
fill in the remaining 5 acres of wetland, as proposed by the 
Russo ~evelofient Corporation would result in these same impacts. 

In all likelihood, animals inhabiting the 5 7 . 5  acre site that 
have small territories and are relatively immobile perished/will 
perish with the placement of fill. More mobile species would 
have attempted to migrate and relocate in nearby habitats. 
However, if these nearby habitats were already at or near 
carrying capacity, relocation would have resulted in stress 
and/or death of the refugee animals..or stress and/or death of the 
displaced inhabitants. State threatened and endangered species 
have encountered these conditions to an acute level. Their 
dwindling habitat has resulted in precariously declining 
population levels. The great blue heron and bobolink, and most 
likely the northern harrier, and eleven other state threatened or 
endangered bird species-were or would be displaced from the Russo 
site. Their population status in New Jersey suggests that the . 
placement of fill on the Russo site may have imposed signifi-cant 
impacts to them. 

In addition to the direct loss of animals on site, the placement 
of fill has contributed directly to the loss of habitat diversity 
in the Hackensack Meadowlands. Prior to the placement of fill, 
only 4% of palustrine wetlands in the Meadowlands were dominated 
by non-common reed wet meadow vegetation. Russo9s fill resulted 
in an 8% loss to this relatively rare habitat type. Also, the 
mix of five habitat types on site (old field, wet meadow, 
emergent, open water, wooded) is quite uncommon within the 
Meadowlands. This inherent and localized habitat diversity on 
site supported a diverse wildlife population (as listed in tables 
2 and 3). I4 loss of habitat diversity contributes to the loss of 
faunal diversity. 

In addition to the direct loss of the Russo site, there is reason 
to conclude that there may be more far-reaching repercussions on 
wildlife values. Prior to enactment of the Clean Water Act, 
several of the MeadowlandsT wetlands were favored areas for solid 
waste disposal and many others were slated as acres to be 
"improvedw. Although the exact acreage of wetlands subject to 
solid waste landfill,,has not been determined, it is projected 
that the 1,516 acres of landfill in the Hackensack Meadowlands 
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Distr%ct2 -dcre $;,r~?domin:a\r;ly wet lcntls. In.- 197-2, xemaining 
wetlands cmnprised 8,624 ~ c r e s  of  he Hackensack Meadowlands. . . 

.. - .Xn.d9&4 -f.!$~y eimpri fkd-'?,,GO acres - hn addtional--.lo-ss of 824 . -  

acres. - '-uribek f 1 1 4 ~ ~ 9 8  e%idt tng ~oiling ,.-. 3,345 acres ;of -wetland are 
pllanhea' f+r' '+a$-i-ods deveiopment .iones withopen space 

4 - ....-. requiremerits "h.oh 15 ?35-50%, . . - 
: ' .  1 .  - :  -. . 
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, Because of these. extensive. pdgt losses ;!I ,hel$+ve the past-.-ant3 
. . proposed future. fill of,  the 'Busso sit.e has contr-fiuted d d ,  wi<l--- 

. - 
. - further.-contribute to c.umu1ative adverse impacts on wildlifez.- . :, -I:. 

\ - 
. - 

- - T~~::FWS has designated wetland..-areas in--the eastern flyway, a. - ,L-. 

.. -.. _ - : categbry =l%to--which- the Hackensack Meadowlands falls, as prior.ity ,- 

- -- -areas in their Waterfowl Management Pla-..@ay 1986). The Service - reports that the degradation of niggratory and wintering habitat 
. *  . - 

have-contributed to long-term downward-trends in some important 
duck populations including the black duck. Black ducks were seen 
on site prior to filling and were observed on the remaining five 
acres of wetlands. Therefore, loss of th'eBusso owned wetlands 
has contr2buted to cumulative impacts to waterfowl. Also, the 
population declines of threatened and endangered species are 
related to the loss of their habitats. The Russo site is known 
to support or have supported two state threatened species in New 
Jersey and is highly suitable habitat for the state endangered 
Northern Harrier, seven additional state endangered bird species, 
and six state threatened bird species. Loss of the 52.5 acres - of wetland has contributed to a cumulative adverse impact to 
those spec-ies. 

I believe that the Russo owned wetlands did and do provide 
important wildlife values, inherently and cumulatively. 
Destruction of these values caused/causes significant degradation 

- _ ---under 230.10(c) unless the wildlife values can be preserved. 
However, Russo has not proposed, and the COE has not required, 
adequate mitigation as necessary under 230.10(c) and (dS. - 

A one-half replacement of wetland values does not minimize 
adverse impact, does not comply with the Section 404(b)(l) 
Guidelines, and represents an unacceptable adverse effect because 
it results in the net loss of valuable wildlife habitat. The 
COE's position that the 57.5 acre wetland was low quality is 
incorrect, and EPA9s findings argue that the wetlands provided 
valuable wildlife habitat supporting a great diversity of 
wildlife. A 0.5:l compensation of the wetland values provided by 
the 57.5 acres of wetlands contributes to the permanent loss of 
valuable wildlife habitat and the wildlife populations supported 
by that habitat. It contributes to cumulative loss of a valuable 
wetland resource, and sets a provocative precedent with respect 
to interpretation of the Section 404(b)(l) Guidelines and 
implementation of the regulatory program. The net loss of 
significant habitat is unacceptable. 



m e  informatior, prov:dt d ta data c -: he proposed mitigation does 
- not;i'denti?y a particular site arsa is too limited to evaluate the . 
anticipated ecologica2 gains and %he probability of success. The' 
precise location, acreage, and lnethodi cf wetland enhancement have - 
not been divulged by Russo. The? asszrt _that that information is- 
'particularly'sensitive relative to the intense compe'titive marset - 

- "  of the Meadowlands. The l~cation,and specific mitigatfan mewods '-, 

remain unavail-able for EPA review, In order to assure no- nee - 
_loss, EPA considers that at minimum theremust be' a lrl va-lu&- -- 
for-value compeMation. And, due to the uncertain likelihood- of' 
success of mitigation mehhods and--objectives the-re is reason- tox . - - 
argue that.-no net loss may reaire 2:l - or perhaps greater - - - 

. value-fo?-vdue compensation. Yet, contrary to EPA's and the - 
FWS's consistent comments -that 1-31 to 2:l value-for-value 
compensation is necessary to prevent net loss of wetland values 
and functions, the proposed mitigation states outright that it 
will not accomplish that goal (0.5:l (mitigated:lost) value-for- 
value). Moreover, the deed restriction may afford only 
questionable environmental benefit since the wetland site would 
already be protected from significant degradation under section 
404 in the event that the discharge of fill were proposed. 

The COE intends to issue a permit with special conditions which, 
they argue, would mitigate for the loss of wetland values. Russo 
ha$ offered only to compensate on a 0.5:l (mitigated:lost) value- 
for-v.alue basis by enhancing existing wetlands within the- 
~eadowlands District, and to place a deed restriction on 23 acres 

' of wetlands it owns outside the District. The COE concludes that 
this is adequate mitigation and complies with the Section 
404(b) (1) Guidelines directive to minimize adverse impacts (40 
CFR 230.10(d)). Permit issuance as proposed disregards the 
rationale of,no net loss and does not minimize adverse impacts. 
It proposes substantially less than the minimum of 1:l 
compensation for lost values necessary to preserve wetland 
resources. As such it results in significant degradation to 
wildlife habitat which I consider to be an unacceptable adverse 
impact. 

Pollutant Attenuation 

As mentioned above, the wetland had and has the capacity to 
contribute to sediment, toxicant, and nutrient trapping or 
filtering. Development surrounding the site, the warehouse 
complex itself, and the fill contributed/contribute sediment, - 
pollutants and nutrients to the wetland. This sediment, 
pollutant, and nutrient trapping is significant with respect to 

-.- -- -- the protection of aquatic food chain~, and fisheries in 
particular. The NMFS response to the public notice states that 
the Russo owned wetlands may perform important functions which 
protect downstream fishery resources of the Hackensack River. As 
mentioned above, the placement of fill has and would result in a 
higher site elevation, a complete change in substrate and 
hydrology resulting in the loss of these sediment and toxicant 
retention capacities. In addition, the wetland's capacity to 
retain surcharge of storm events and floods would be lost. 
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Through the course of the 444 (~);u-b&du$e.~ I:. BBaye bought b e n t  . . 

from* and provided the ,opport.pn$ty. 'fqr coment ..$Q 'the -Russo .' - .. - 
- - - Development Corporation.. -Us-so <has. responded. wi'th -three ma joz , 

points: 1) that-the 44 acres filled were not wetlands .withinv-the 
.-. meaning of- 3 3  C F ~  323.; 2 (e j-, 2) that-%he -ex-isting and @rop.oseb -, - 

- 
- - 

fill poses no. adverse envir~nmeiital _impact:-on gny of -the -:... ... . . . . . - -- 
. _-_ resources addressed- in the 304 (c j*'regulaf3.ons ,. iiicluding,- - .  

-..- - ~ildlife, and 3) "EPA9s implenientatirjir-:of tae so called Region 11 
- *  , - enforcement .policy, of 2: 1 .'mitl'gat'ion is, ''%n fact, a rule which 

has not been lawfully promulgated, publicly debated or approved 
under the APA, 5 U.S.C. 553". Russo's arguments have been 
supported by a number of certifications and affidavits by Mr. 
Cascino, his consultant. In the following paragraphs I summarize 
Russo9s arguments on the latter two points and offer my response 
to them. The first point bearing on whether the 44 acres are 
wetlands is beyond the-scope of this 404(c) proceeding in that 
the COE has already determined these acres to be wetlands. I 
will touch upon this issue further on in theresponse to comments 
(Appendix D). 

- 

Regarding the proposed project's impact to wildlife, point two, 
Mr. Cascino argues: 1) the 44 acres was upland and the 13.5 
acres, due to limited species of flora and the type of wildlife 
observed in the area, was of extremely low value to wildlife; and 
2) the site's value ranked between zero and two on a scale of ten 
(by an undefined method of evaluation). He considered EPA9s 

- description of the site's vegetation to be I1for the most part, 
inaccurate." 

In EPA9s public hearing testimony we concluded that the 
vegetation on site accurately represents what occurred on the 
site prior to fill, with the exception that Russo excavated the 
pond creating open water. It may be the case that the diversity 
of emergent plants occurring in the emergent zone was influenced 
by creation of the pond. Yet, historical accounts list the 
occurrence of sedges and arrowhead, primarily sedges, which 
substantiates EPA's vegetation mapping. 

Regarding the wet meadow description, Mr. Cascino argues that the 
depiction of Russo's property in Mr. Del Vicario's affidavit 
includes additional acreage which is not part of Russo's 
property. Mr. Cascino states that that vegetation type is of 
higher value than what occurs on the 57.5 acre site. I 
acknowledge this claim in that the reproduction of aerial photos 

- --- - in Mr. Del Vicario's affidavit did; in error, i n c l u a e - - a n 5  . . beyond the Russo property. Yet, EPA9s site description-------------- 
recognizes that the wet meadow extends to the east beyond the 
site, 9s well as occurrincr on site. Indeed, a memo from Mr. 
James Schmid (a consultant to Russo) to Russo lists the same 
plant species as occurring on the 13.5 acres that EPA also 
recorded on site and,described in the wet meadow classification. 
In addition, Mr. Cascino9s certification characterizes the 44 
acres as fields punctuated with deciduous trees and consisting of 



. 
..- .. 

.. . - 
- -  - - -. 

- , . ? - - .  - 
a wild meadow 'cbntaining 1vari0.u~ tpss ctf we9etatf 01i suhject te 
harvesting fbr .use as hay {grasses).. I X  Z~r;;h.I?k 'States ti]-at, from . 

time to' time, there *re areas- of slw.1P~t.r pon.$ing on a. small 
portioq of -the 13.5 acre parcel.. 19' ewnclusipn, F@is%o's 
description -of the 57.5 acre site' ag?ees with..our descripti.bn,-;~ . . *. 

' ant3 l'do not think--it is "for the mcst part,., inaccuraten.' 1 Rave 
. - drawn 'the conclusion that what -remains on sit6. a d  the ..area - .  

. . ; -. 
. - -- - direcay east .of ,the site represents the vegetation-that extended.. 

- - into. the- 52..5 acres o'f wetland p-rior tp fill. '...The -vegetation-- - .  ..- - - 
: - .  - desdriptions:.-certainly do.. not indsdate a. "limited. f loraw, but 

..:. I <  - . - ..-... rather a .'diverse flora capable -df supporting a:..diverse--fama, .. - 
_ _ I  - . - . - 

* . _ . -  .. I-. . - .- . . . , . .. - - --- 
, Finally, I would like to address point three. Russo repgatedly 
, - asserts that EPA is requiring mitigation-on -a 2:l basis and that 

this requirement is based on an illegal, punitive regional 
enforcement policy. However, EPA's proposed 404(c) determination 
refers only to the need for value-for-value or 1:l to 2:l 
mitigation. Indeed, even prior to the initiation of the Section 
404(c) proceedings, EPA expressed a willingness to resolve this 
issue based on, in effect, 1:l mitigation. Further, EPA9s 
section 404(c) notice did not refer to an enforcement rationale. 
Rather, the Federal Register notice discussed 40 CFR 230.10(c) 

-, and (d) and 230.11 (g) and (e), none of-whi~h pertain to 
- enforcement considerations. While the Region I1 EPA office has a 

- 2:l enforcement mitigation policy it applies to enforcement 
actions, not Section 404(c) proceeclings. 

The Russo Development ~orporation's proposal has had and would - 
continue to have severe impact on wildlife habitat from the 
filling of 52.5 acres of wetlands and the proposed filling of the 
remaining 5 acres of wetland. Moreover, the project has 
contributed/will contribute to cumulative losses of wildlife 
habitat with the consequent probability of affecting waterfowl 
populations and state threatened and endangered wildlife. The 
project has depleted/will deplete some of the uncommon habitat 
diversity within the Hackensack Meadowlands and thus has 
contributed/will contribute, in a cumulative sense, to impacts on 
wildlife occurrence in the region. In addition, the value of 
these wetlands to pollutant attenuation has been and will be 
lost. 

Destruction of these values causes significant degradation under 
230.10(c), unless the wildlife values can be preserved. Russo 
has not proposed, nor has the COE required, a mitigation plan 
which would avoid the net loss of valuable wetlands. This would 
result in significant degradation of the wetland resource which I 

-- -- - conclude is unacceptable.---- - 
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." , . ..., . . -.I.fi. ?.he. ptdc.ea-ing. sections, .L explain the bass far my concli~sion . . .-._. - s.. -- - .;,, ..-+.hat: the ~ ; ~ g o  Development .C.orporation9s prcposill .to maintain 
. ' ... 6 .? .. 
. . . u - -  .<. C : I  2 . ~ a f r s 0 ~ f  filland p1aCeaddit:iopal fill in 5 acres of - .. 

. . , . . , - wetlanJi 'on ;sFit,d. for a warehouse complex would violate the Section.. - -" 
. . 4Cj4 (b) C 1) %uidelines.,--The Russo--site's... inherent mix Fcf. paitat ' - .. '. 

,-.-- - . - . - - . .. - . , .- types -.and .the otiiurreece.-of the relatively =are wet meadow :.(not - -  .: - . .  . - - dqmifiaf gd by .Common r,eea) provided/provides valuable -wi-ldLi+Pe-,- -. - . . . . . - - 
. habitat and. .added/adds . to the ,,value of the site:- -i~i~ .'the -~oontext of' - .-;.= : -~.1 .LA 

- the Hackensack Meadowlands ecosystem. To permit this fill_ .:-- - - without adequate mitigation would result in significant -1 -- 
degcradation, within the meaning of the Section 404(b) (1) - ' guidelines, on- the wetlandt s functions. Issuance of a permit 
under the conditions of 0.5:l compensation for the wetland values 
lost will result in the net loss of valuable wetland habitat and 
will contribute to the cumulative loss of uncommon (within the 
Meadowlands) and valuable habitat on a regional and even extended 
(eastern. flyway) basis. 

Under Section 404(c) I must consider whether these adverse 
impacts are unacceptable. The 404(c) regulations define 
unacceptable adverse effect: 

Impact on an aquatic or wetland ecosystem which is likely to 
result in significant degradation of municipal water supplies or 
significant loss pr damage to fisheries, shellfishing, wildlife 
habitat or recreation areas. In evaluating the unacceptability 
of such impacts, consideration should be given to the relevant 
portions of the Section 404(b)(l) guidelines. [40 CFR 231.2(e)1 

Those portions of the guidelines relating to significant - - - 
degradation of waters of the U.S. (40 CFR 230.10(c)), to 
minimizing adverse impacts to aquatic resources (40 CFR 
230.10(d)), and to the determination of cumulative effects on the 
aquatic ecosystem 40 CFR 230.11(g)) are of importance to 
evaluating the unacceptability of environmental impacts in this 
case. Compliance with the guidelines requires that no discharge 
of dredged or fill material shall be permitted if it causes or 
contributes to significant degradation of waters of the U.S. 
Effects contributing to significant degradation include but are 
not limited to the loss of wildlife habitat or the loss of a 
wetland's capacity to assimilate nutrients. Compliance with the 
guidelines requires that no discharge be permitted unless 
appropriate and practicable steps have been taken to minimize - 
aaverse impacts to the discharge on the aquatic ecosystem. In 
addition, the guidelines state that the permitting authority 
should consider information concerning cumulative impacts during 
the decision-making process. Thus, it is appropriate under 
Section 404(c) to take into account whether the project has 
resulted or will result in significant degradation to wildlife 
habitat and whether the proposed mitigation is adequate to offset 
the impacts of the Russo project. 

*- 



-.L ., . . ., . ' ,  
, . : In the.previous sections 1 state that the. pre&ked.$ijieject: 

. - . :. .r  1 )  has resulted and will result in signlf icat: deataclhtion to tn&. .., .. * . . . - .  5.7.5 acres of we'tland, 2) has contributed and wil'i con.f;rribute.- to 
. . ... - . ,cumulative effects on .the aqu.atic-. ecdsystem, 'and"3Y has wo,L 
_- minimiged and wi 2.1 not minimize adverse. - imp'act-s to aquatic.. 

- 9 -  
- '. 

' . - . .reso~rces.~ I lrave'.concluded-_ that the wetland resources that the'" 
- .  - . .  . . ,8pi-o. jec E ha& impacted and'will impact w . e r e -  -and are of -high - . .- _ -  - . 

qual~ity,. The 5 7 . 5  .acres 0.f wetland provide&a complex of + -. 

.-.- . - -  . - -  contigtrorzs~':habita~ type&- capable-' o:f supportyng-a d i v ~ s e  faunal 
.- -. . .- . commuiiity .as eviden~ed~hy the specjes -,oc-cufz-ing ..on site and -. ' - . .. 

- .  . projected,,:by those knowledgeable, to have occurre,d--onn site. The 
- 5 7 . 5  acres of wetland supported species- that are,. on the decline - - - .-.- 
within the.-larger regional contextaf the state and the area 
encompassed by-the eastern flyway. 

The COE has argued that these losses are-in compliance with the 
404(b)(l) gui'delines and are acceptable based on the public 
interest and the interest of the Russo Development Corporation. 
The acceptability of the adverse impact is based upon the 
consideration that the wetlands were low quality. I have 
demonstrated that these points are not valid. I consider the 
adverse impact unacceptable because 5 2 . 5  acres of valuable 

. , wetland habitat has been lost and the project proposes loss of 
five additional acres of valuable wetland habitat. This loss is 
unacceptable in both an endemic and"cumu1ative sense. I reach 
this-conclusion without even considering the effect on the 
orderly regulation of wetland related activities of Russo's 
having filled the wetlands, thereby destroying the wildlife 
habitat, before applying for the permit to authorize such fill. 
As I have stated in the-text, loss of these wetlands does not 
comply with the Section 404(b)(l) guidelines. The precedent set 
in accepting a net loss of valuable wetland resources, as would 
be the case were I to accept the proposed 0.5:l mitigation, is 
detrimental to wetland protection and inconsistent with the goals 
and objectives of the Clean Water Act. 

In my proposed determination set forth in the public notice and 
the public hearing, I suggested that: 1) mitigation providing 
value-for-value replacement be required for the 44 acres that 
have been filled and contain warehouses, 2) restoration be 
required for the 8 . 5  acres that have been filled but contain no 
warehouses, and 3) that a permit be denied to fill the remaining 
5  acres of wetland. 

Quite a few respondents to the notice and hearing commented that: 
1) fill on the 44 acres, in addition to that on the 8 . 5  acres, 
should be removed and the area restored to the wetland conditions 
prior to impact and, 2 )  mitigation should be provided on a 2:l 
value-for-value basis. Most respondents emphasized the 
unauthorized nature of the fill and most concluded that 2:l 
compensation should be provided as a deterrent to future 
unauthorized filling and as a punitive measure. 

/ 
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- The-significance of a QOd,(z: action is somewhat different for ax1 
after-the-fact permit. , An,after-the-fact permit must l11eet tlme 
same 404(b)(l) guidelines requirements as a pre-discharge r>errcic,;- 
the fact that fill has already occurred does not &title the 
applicant' to a permit. - ,,In this case, I have determined that the 

- fill of the Fusso owned:weti&nds has &d woult3 result in - 
unacceptable-adverse impacts io wildlife. .Consequently, if t$e - 
Administrator affirms my decision, Russo woul~not~receive legal- 
authorj-zation for its prior -of proposed -fill. ~enial of the '- --:- 
permit- for the wetlands ,that have alrgady-been filled, however ,-- - - 

\ C .-- does not mean that Russo must automatically_ remorre the - - . b unauthorL2ed .fill. .-The appropriate remedy for an unauthorized. 
-- -discharge would be resolved in the contextpf an enforcement 
- action, not through this 404(c) proceeding. Accordingly, 

* -  - - 
comments as to whether removal, restoration, or off-site 
mitigation is the best remedy will-be considered if I 
subsequently begin an enforcement action. 

+ .  

I do wish-toyclarify, however, EPAps position on 2:l mitigation. 
As explained earlier, in this 404(c) proceeding, EPA9s concern is 
to assure that there are no unacceptable adverse impacts to 
wildlife. We believe that this requires no net loss of habitat 
value which, in turn, would necessitate at least 1:l value-for- 
value off-site mitigation. The precise ratio would be determined 

- - by the nature of any new mitigation proposal by Russo and its 
likelihood of success. Any decision I make as to the adequacy of 
the mitigation would be determined solely on the basis of 
ecological considerations. 

On the other hand, were I to bring an enforcement action, I might 
well seek 2:l mitigation to establish a deterrent for Russo and 

- - future-violators. However, those types of enforcement 
considerations are- irrelevant to any decision I or the 
Administrator makes with respect to this 404 ( c  ) proceeding.- i he 
only criteria we may consider are those in 404(c) of the Act and 
40 CFR Part 231. 

Dated: ~ A N V A / L L /  I f .  &gf CUL-,! k&gy- 
~hristdpher Y.  ad ett 
~e~ionai ~dministrrator 
Region I1 
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September 30, 1986 , , , . . .  ' 

COE Preliminary Position Document (PPD) stating a 
d,ecision to issue the permit-with the mitigation p 
objected to.\ 

. . October 22, 1986 . + 

compensation. 
30, 1986 PPD wi 
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January 16, 1987 " 

not comply with the Section 404(b)(l) Guidelines, 
authorize significant adverse environmental impac 
resented important implications to the Section 4 

, , . ,., .. , . . . . . . . . . . , . . , 
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May 27, 1987 ., 

The Russo Development Corporation responded that EPA c 
not successfully argue that the project will have an 
unacceptable adverse effect on the environment and, t 

Administrator's proposed determination to prohibit 
restrict the discharge of 
the Russo wetlands. The c 
days, closing on October 6 

Close of the 60 day 
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1, Class Rfchness : - -'- ' - -  - 5 - " 2.0 .-. - 
- ._  . .. 7 . -  --5' 

>- - - '  
- '  . ,..> -6.. -- . .*: . . . , -  . . * -  - .  -. -L.; - - - ,.. -- --. , -,_ 

5 . - 2. ~ r i n a n t ~ l i s s  7 -. 3.0 - 10.0 - -. - - -,.< G - - -- 
. .. . . - 

_-i : 
.- -. 

? 7- 

5. Site Typa 4 2.0 8.0 
t 

6, Surrounding Habi tat 4 3.0 12.0 . 
-.  

3 2.0 boo 

8. Veg. Interspars ion 3 .  . 1.0 3.0 

9, juxtapasi tlon 2 2.0 4.'0 

10. Water Chemistry 1 3.0 . . . i .0  

. Total Wetland Score 83.9 

The 1-st posslble total score Is 36 and the highest is 
108. A brief description of each of the criteria foilows. For 
more detalls, see Golet (1971) or Galat and Larson (1974). 

1. Wetland class ttchness, This critcrton descrtbes t h e  - - - 
cwrabu- of mtlmd c.h++ct-gnsent h r  d m d ;  An m m m t  
be a t  least 1 acre In  size to ba recognized as  a separate classo 
A s  uetlarrd rlrss rtchness tncrqqses, so does t h e  .I i b t t h d  *-r 
greai;er ul Id1 ife species rlehness betruse each wetland class 
provides hrblttt for a dltferent assenbiage of species. Hawaver, 
the n d e r  of ctrsses rtme &es not account for al l  of the 
sp~cles  richness. Certain c1rsses support r greater nuaber df 
speclms than others, ro that the kind i n d  relative proportions 
of diffarcnt rrctiwd ctrsses present are important as well. 
Wetland class rtc)ucoss tr tha brordest and most tarportant of 
the crtterii  for. av~~uat lono 

2. Daninaht wetland class. S a ' n t l ~ n d  classes support 
gteat'er numbers and a greater divers1 ty of wf Idlife than others, 
and certain ciasses provfda t h e  only suitable habitat for 
specfes such as rrlterfowl that are especialiy valued by man, 
Therefore, wetlands are rated according to the domlnant class 
present. This is the ona that clearly occuptes the greatest 
area. If two or amre classes are co-dominant, their ranks are 
averaged. Dominant 1tfe form of vegetation, water depth and 
pcnnrnence of surface water r re the nulor character 1 st Ict con- 
sidered in ranking classes (see Ttbl8 3 ). 
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3 f f r t  categorfes. -Vetlands are tankad fran, largest  t o  
r m l l c s t ,  aceording t o  the general 9 r i nc fp l e  that  as s l t e  in- * 

creases, to'does w i l d l i f e  valiiie. L a r ~ e  wetlands serve as ref-  
- 

- 
ages for  w i l d i i f e  p a r t i c u l a r l y  sensitive t o  man's-ac_tivities. _ C 

WT t h  increas ing site,- d l  sturbances on the pe'riphe y h a v ~ l r s s  
- -  eff;c'ct on wi  l d l  i f e  in the in te r io r .  l a rge  wi t lands a lso tdnd -- - - -  . . 

- t o  encanpais *a g r 8 a t i i  divers1 t y  of habi f 8 t  -types because o f  -- - -T-Trregularit ies i n  topography and associr ted d i f f t r e k ' e s  i n  - 
*' water depth. l a rge  wetlands are usual ly  longer-l ived t h j n  

small-ones because large s ize  i s  general ly cor re la ted w i t h  
perrnrnently h igh  water tab le  and an oxtans lv t  watershed, In  
addit ion, wetlands la rger  than 100 acres 8 t t  6f great  value t o  
f locks of atg ra t ing  waterfowl. 1 

4. ' Subclass richness. f h i s  c r i t e r i o n  goes one step 
fur ther  than wetland class richness i n  assessing habi t a t  d iver-  - 
s t  ty. Just  as par t f cu la r  1 if.. forms characterize classes, par- 
t i c u l a r  subfonns characterize subc1usts. A uet land8s broad 
w i ld1  i f a  value increases as the number of subclasses increases. 
As noted above, a uet land segment must be a t  l eas t  1 acre in  
s i ze  t o  be recognized as a separate subclass. 

S. S i t e  t e bottomland .wetlands are general ly norc ' * valuable than up and wetlands beiause of greater s o i l  f e r t i l i t y ,  
more sustained surface water leve ls  and greater l i f e  expectancy. 
S imf lar ly ,  wetlands assocfated w i t h  open water bodies are  usual ly  
-re valuable than Iso la ted ones. Using t h i s  ra t iona le  I grouped 
s f  t e  types i n t o  three categories for evaluation (see Table 2). 

- 6. Surroundfnq hab i ta t  types. Freshwater wetlands bordered 
by forest,nd, o r  s a l t  r u r sh  are nore - 
v a l w b l e  t o  w i l d l i f e  than those adjacent t o  'land mre"intensit*ety 
developed by. run. Furthermore, d ivers  I ty In  the surroundfng 
habl t a t  Increases the posr l b t  1 l t y  o f  w t  Id11 f e  d lve rs i  ty wi  thia 
the w t l m d ,  The percentage o f  the surroundfng habt t a t  occupied 
by the less In tenstve ly  developed types and the number of the le  
types present detarmfne the rank gtven f o r  t h i s  c r i  terlon. 

7. Cover t t t h i s  criterion o n  be assessed In wetlands 
consfst ing -9 o one o r  mmy wetland clasres, although I t s  value 1s 
most evtdent in evaluat ing deep and s h r l l w  marshes. Studies 
suggest tha t  a c o v e r l a t e r  r a t i o  o f  approxtmrtely 50:SO i s  op- 
t f a s l  for waterfowl and marsh b i r d s  in general (We1ler and 
Spatthsr 1965, Hc6tlvrey !%a), Highest ranks are thus given to 
wetlands wit), near l y  equal proportfans o f  cover and water. 
Areas with marly t o t a l  cover or total open water recetve low 
ranks. In addit ion, cover Interspersed w t t h  water i s  deemed more 
v a l w b l e  than a band of cover surroundfng open water. 

8 Vcgctatlve firterspcrsfon. A m t l a n d  receives a rank fo; 
t h i s  c r i  te r ion  according t o  w h i c h  lnterspersIon type (Fig. 5 )  i t  
approximrtes. High ranks are associated w i t h  an abundance o f  
edge b e t h e n  subform stands, small s i t e  o f  such stands ma a large 
number of d i f f e ren t  kinds o f  edge. 



* .  

. 9. Vetland jux t~pos t t ion .  A wetland's w i l d l i f e  value 1s 
gerlerally higher if i t  i s  Local'cd near other wetlands, aspem - 

c j a ~ l y ,  tf t h ~  adjacpn: wetlands mnt l i i ,  classes o r  subclasses 
. . d i ~ f e r e n t ,  f those of k,he 6etland being evaJuated. - k r e o m r ,  -- - fhb i r a l ~ q  tnchase i r  1 )  the m t l ands  are. connected by stre-. 

. I n  stad gses; 9iJdJi ' fe u n  move safely between wetlands to 
- 

' 
beat s i t  ;.sty. t h e i r  f i e t d ~ i  f h i ~  IS especial ly -  a d w n t a g w b  f o r  . , -  - -  - *tarfowl. 

. 
- Ye t l and  Jurctaposi t l o n  i s  important k a u m  it provides . - - _  hab l ta t  d ivers i ty .  I t  1s -st laportant when the wetland o f  

- - I n te res t  i s  smr l l  and*contains 'few classes. In evaluation, a 
rank o f  3.0 i s  a u t a u t f u l l y  gfven t o  any wetland i l r g e r  than 
500 acres t ha t  a lso possesses three o r  more wetland classes, 
one of  which i s  deep o r  s h a l l w  nurih. I f  the wrt land docs not 
m e t  the+ spec l f l u t l ons ,  ranking proceeds according t o  tb 
nbrmr! s p e c i f f u t l o n s  g t v ~  in  Table 2- I f  reyerat categories 
should f l t the wetland, t.h highrs t  rankfng gne should be u u d  
in  rvatuation, 

10. Water thtmTstw. Uat r r  chemistry influences the 
presence, abundance and d i s t r i bu t i on  of r qua t i c  p lants and in- 
vertebrates tha t  serve as food for  wetland w i  i d l i f e .  

Vh i l a  cover and nest s i t es  are probably -re c r i t i u l  than 
food in detenutnfng ghe presence of nost  species, abundance o f  
food i t uns  can influence the u r y l n g  capacity of a wetland 
dur ing the breeding season and i t s  value. t o  migrating waterfowl. 

- bcis ion-makers have no time t o  adequately sample and describe 
. food p lan ts  and animals, but  water chemistry detamfnatfons a n  

serve as i nd i c t s  o f  potent fa! product l v i  ty. 

- . Brooks and Deevey (1963) pointed ou t  tha t  Haw Enotrnd' sur- 
face waters a re  very dtlutr! rard extrcn#+.). m f c  fbi €he most part, 
~ n a l y % i s  of water chemfst ry data provided by the  Wlssachusetts 
Oivfs ion o f  F f s h e r l o  and Game oroducrd support for  &bk m r a l -  
l za t f on  (&kt 1972). These data suggest t ha t  average to ta t  
a l k r l f n i t y  in excess o f  70.pprn CaCOf and pH vr lues abwe 7.5 can 
be. cpns idered high. Spec1 f i u t i m s  f o r  pH (Table 2) are based 
upon clear-cut groupings o f  the graphed data for 95 ponds and 
fakes. Alkalinity s p e c i f f c a t 1 ~ s  der ive from the classes of 
Brooks and fkevey (1963). .Total  a l k r l l n t t y  1s the be t te r  index 
o f  product iv t  ty; pH ts  less r e f  1 ab le, and should be usad on ly  
I f  a l k a l i n t t y  data are not obtatnrble. 

This system of rrtl.nd class iff cat ion and evaluation a l l o h  
.one t o  ob jec t fve fy  group wetlands acmrdfng t o  t h e i r  w i l d l i f e  
value md t o  i d e n t i f y  key areas for  preservation and aqu ts i t i on .  
Use o f  the system assumes, however, acceptance of the s t r t e d  
standard. f o r  evaluation: a r x i q m  wf l d l  i f e  production and dfver- 
s i t y .  The above c r i t e r l a  would no t  be sui tab le  f o r  use by a 
s t a t e  f l s h  and game agenc); attempting t o  Identf fy valuable wood' 
duck ( A ! X  sponsa) production areas. For tha t  use .  .ore  apecial- 
1zed c r ~ t e r f a  w u l d  be requfred, 

,' 



- - -  - - -  - - .  ; 
- 

- - / .  
\ 

- _ - Two major canrtralnts guided the developknt of th ls  system. -=-" 
- 

- -  k F i r s t ,  i t  wms designed f o ~  use by decision-makers: A ~ p e c l a l  - 
e f f o r t  w a r n d a  to  produce c r i t e r i a  that are as y t e l i u t e d  .- 

*- 
and obJective,.md yet as reno1 t fve,  as ponlbfe.  The neces- 

- -4 

- - - - 
sary data for bost e f  the evalwti-m can be obtained ftmn retcnt - . 
aer ia l  photo~raphs. topogr~phic  a p s  and su r f i c i a l  geology aps .  , - 

/ 
- .  - . Wet land subclass. vegetrt lve interspersion and water chemistry 

y 

- - - . -  - r r sJ l cy  descriptors which r m u l r e  unavoidable, but. t inr i  ted, f i e l d  
work. Shortage of time urd expertise would render a m r e  sophis- 
t icatad system useless t o  the decision-ruker. 

The choice t o  consider v i r t u a l l y  a l l  w i l d l i f e  rpecfcs during 
eva lw t ion  imposed another ~ J o r  constraint. A1 though w i  Id1 i f e  
product Ion m d  d ivers i ty  are both reasonabte goals, they are not 
s t r i c t l y  cornpattbli. I t  Is i tpossible.  t o  rmximize the production 
o f  a l l  species a t  one, slnce each has a different set e f  h r b i t i t  
requirements. The broadness o f  the c r i t e r i a  re f l ec t  the over- 
r i d ing  influence of  capromism. 
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P~@WW;Q mt TQ; &wlw 
Restrict the !%pwMsatbn 008w M a  
fW Us43 8s 8 Dk-i S t @  

rqencv: &vironrnentul  rotei it ion . . 
Agency. ' - 
A ~ T K ~  Notice. . , 

SUMMIIIY: Section Qqillc) of the Clean' 
Water Act authorize8 the Environmental 
Rotection Agency (EPA) to prohibit or.- 

-restrict thedijchage of: e d g e d  ar fill . 
material at defined dtes in waten of the 

-United States [including wetlahd8) if . 
EPA detenninea after notiaend . . . 
opportunity for hating, that use of the 
dte for discharge of dredged or fill . 
material wouid have an unacceptable 
advene effect on various resourcee, : 
including wildlife. EPA's Regional . 
Administrator, Region Il, has reason to 
believe that the unauthortzed discharge 
of fill and the proposed discharge of fill 
into wetlands by the Russo . a. . 
Development Corporation-7l Hudaon 
Street. Hackensack, New jersey-within 
the Hackenseck Meadowlands in . 
Carlstadt. New Jersey for the purpose of 
building warehouses may have ' 

unacceptable adverse effects on . 
wildlife. Accordingly. this notice - 
announces the Regional Administretor's 
proposed detennination to prohibit or . 
restrict the discharge of dredged or fill 
materiat at the site and seeks public 
comment on his proposal. 
Public Hensing . 
- M w i l l  schedule a public hearing if - 

there is a significant degree of public 
interest, or if Russo Development Corp., 
ar landowner and permit applicant-- 
requests one. If a public heariw is 
scheduled, public notice of a headng . 
will be issued and wiH contain: (I) . 
Reference to this public notice of the 
proposed determine tion, (2) &e date, 
t h e ,  and placp of the hearing and, (3) 8 
brief description of the natun end 
purpose of the hearing including the 
rules and procedures. 

The public hearing would be . 
scheduled no earlier than 21 days from' 
the date of this notice of proposed 
determination. Requests for a public 
hearing should be submitted within 15 
days of the date of this notice; 

* 

DATES: All comments on this propored 
determinatfon to prohibit or restrict the 
use of B e  Russo site for the discharge of 
dredged or fill meterla1 should be . 
submitted to the person listed under 
ADDRESSES within 80 days of the date of 
this notice. 
ADoREsses: Comments should bc sent 
to Mr. Mario Del Vicario. Chief. Marine 
and Wetlands Protection Branch. U S  

.- r. .. ... . ._,,__- WA___l_"_li._ .%_. __._-*_. _.- _-h.I... I... ..- - .  '. --- , 'I ' ' 

/ 

. -A 

&?p-W3'= c. 2 * , - '  - . . - .  - 
., .,. - ; ,- m, - c.3 - - S T  9 '-' ' ..,= 7 . .. . .- ..,* 

/ YO\. ti'!!, hi,,.  IS^ -1 ?rid,ay; ~"gugt  ;7;;1@,- 1 ' iJ"ti:e& 2$431 2 .  "-.- -.. . -  - --2 
<. ' 

h ~ ~ ~ n r n e t l r ~ ~ . ~ t e c t i o n  Meny.  7; , .-. .. or prepsre a rtcornmen&d ' :. ., , : :. 
7 .- Regim I& 2x1 Fcderel Plefi. Ne.w.Yp'rk, , - .  6 iIete&itiplr:Y be p n p s d  a . ,.. . ..-. , ... .. 

NY 10278. .. . . . . . recommended kteminelion. he then : . - ; 
FPOR ~ P R  w c d n o i r  L .: :.forward) it dd h e  .campieta .: . - . : ' - .  
Mr. Mario Delei VSq~rio, Chief, Marine - -, adminirtretfn-itcod com iled in chr, : . . 
and Wetlqnd~ RotecUon Branch, US. Region t o  the h i s t a s t  /.&ni~tr~tor . . + . 
EPA Region ,U, ZB-bdeml P1aia;New. for Water a t  EPA'a heedpuerten for a -' : 
Y O I ~ ,  NY IOZ?~, (m) 2&e6170.- ; . _ ., . ,&a1 d e d s i o a i m ~ i q .  --w . . -: . :. -; 

# m ~ l s u ~ ~ ~ a m _ y w a ~ ~ m .  a rescinding the W m m e d e d  -*- - --- - 
... . . --= - . :. dete-tj- m e  Corm af Enginem , . - . ;, _. .- I. D a d ~ u k ~ f  & h d ~ o ~ ~ e 1 :  - . F - and Q q)plicant p ~ & d  with - . . srocsu . .: -:- ..: ,-.,.-: . . -  

- .  .-: . ! .- .!.; .-.: f :mothgr'oppowty for d t e k  - . -: 1 '. ,- - 
-. - . -. 

'R. Clean water Act, k U B C  IM .:&fore this final dedslon ia made. I ia . : . - , ., . 
kt seq., prohibits the discha : - *  ..: . Important to note P a t  tbk section m[c) .. 
pollvtanh bcludlng d r e d g ~ z !  fill"-: - at ion is bein# hltieted I~lapau to ; . : . . .- : 
material, into the waten of theUdted ' . . an after-the-fact permlt action by the . . ..-. si 

." 

States (including wetlands) sxcept4~ '- :..-Corps pumuant to CF'Rme) and, 
oompliance with,.among o t h e i ~ :  i . therefore,'prirnarilyYfavolvcr exttiqg .' :. .-. , . r 
oection W ,  39 USC 1~4 .  SectioiM -. w a u t h o ~  fill EPA may lolloriiup ' . 
authorizes the Secretary of Army, rcting- . this r;ection W ( c )  a d o n  *viQ in . : 7 . *  

through the Chief of Engineem, to enforcement action with reapact to the'. - : . - 

authorize the discbarge of dredged or uuauthodzed 5ll. ..::. -: :.. , .-. ,.::: . .. . . .. . 
. a * -  ' .  material at specified site9 through the -.. : . , 

. .. 
application of environmental guidebner ' . _ .. . , . . .  . . . .  r.: . " .  

, ... - . . * .  ' develbped by EPA in conjunction'with . .+&& !.:. :,=.: .: :::, . ..-:, :, . - ' 

the Secretary or where waxranted by tbe , , . . .. - . .  . , _ . . _  . .  . . .* 

econo& of a n k e  and nav&atjoa. R I O ~  to & i~l. the Rum die :- ' .. ::. : , 

except as prodded in m a o n  a(c).... ,. , , was chaiiacterited by 57.8 hem of ' . : .., . ; 
. Section W[c) autho- tbe -. . ' ' . lustrine emergent marah, dominated : .. . . . 
~ ~ i s h t o r o f ~ & a f i & m ~ & ~ . ~  .c&Wonrad(~hlU~@Molu~i8] .. .. 
0ppofiunity for heiting, to &bit or :. ,.. and blue jofn!'grars (CoIamt@oit@ '.;-.:? .*. ' 
m m c t  &e use of deBaJsita far.::. :. . -d~). C m t ~ p W  of aepen ... *. .*: :. 

dirposal of &edged or m&tptial .; ; ". ' ~Po~uJu ~ d o I d e s )  ~d uphen id  :"'*. . . 
where he determines that such urn :. ': ponds were Interspened withb the' . . - " : . 
would have an unacceptable advans ::. back f i e  Site Mthia a l a w '  . . 

effect on municipal water supplies, ....: .::. palusme e m e g e ~ t m m h  a] Yh.. .. . 

shellfish beds and fishery areas - - . ; Hacken~ck ~ e r ' c 0 ~ 0 ~ ~  re e d  to' 
(jncJuding spawning end breeding . - a s  the Empire trad of the Hackepseck ' '  -' '- :' -. 
smgsj, wildlife orremational ' . Meadowlands.This tract was a t  06 , .. . . ' ' 

231 W b l i d e  establuh e procedures to be . . . - - 
. followed by EPA in exerdsing Ita - . . :' .. 
a c t i o n  W(c)  authotity. Whenever the 

Regional Administrator has reason to 
. believe that use of a rite may have ur- . 
unacceptable adverse effect on tbe ' 
pertinent nwurae, he may begin Ibe 
process by noti- the Corps ~f 

. Engiieers and the applicant that be 
Intends to issue a prppored . . .. 
determination under section WC). 
Unlees the applicant or the Corps 
persuades the Regional Administrator 
that there will not be unacceptable . 1971 ditches within the Empire Tred , ? .  . . .  . I 

adverse impacts or Identifies corrective were hued with fill material and :. . 
. measures satisfactory to the Regional . drainage was blocked.Tbe Empire tnd 

,' ' . 
Administrator within 15 days, the .. including the Rusm site became an . 
Regional Administrator publishes a . Im oundment area with standing water.' ', R notice in the Federal Register of his . W en turnpike construction war . - . ' . . . 
proposed delemination. soliciting . .. finished in 19n the &&age ditch- , 

public comment and offering an * were redredged. No further 
opportunity for a public heating. - maintenance of these ditchq or those , . 
Today's notice represents this step in' on the Russo rite has ocaqed since 
the process.. then. In addition, severe storm evenb In 

Following the public head and the conjunction with the inadequate 
close of the copment periodxe drainage prodded by unmaintained " 
Regional Administrator decides whether ditches on the Russo site have resulted . ' 

to withdraw his proposed determination In storm waterretention and , 

. . 



Imptrundme~i related to rtorm water- - 
back .up upstream of 3ha Moonachie . 
Creek tide gate. _ _ _  . *  . - -Between 1981 and l e i  the Rurro ' - 
Development Corporation discha e- 

n.s acres of fill material. shot roq:fj]6 
mixture of clean dirt and rock) trom 
excavation rite6 in New York, onthe 
site kithout Department of the A p y  - 
authorization. Six warehoures were . 
constmcte'd on 44 of the 52.5 acres of fillc 
and are currently tenanted: 8.5 a m r  of 
fill remain undeveloped. The remeini 

-five a w n  of wetland on site which d 
not receive fill have developed into a 

, freshwater pond edged-by cattail (Ippha 
rp.) and common 'reed. Tbe R u y ~  
-Dev'elopment Corporation has rougbi 
after-the-fact Department of the Anny 
authorization to maintain the 82.5 acre8 
of fill and authorization to ditchage W 
material into the remaining 5 wetland 
acres for the purpore of conrtructing 
more warehouser. The R u m  rite war] 
and remains wetlandr and watera of the 
United Stater pumuant to 33 CFR WM 
and 90 CFR 230.3. The rite therefore ir 
rubject to regulations under rection IDP 
of the Clean Water Act and a 
Department of (he Army 104 permit b 
required to dircharge fill onto the rite. 
This permit irruance murt be in 
compliance with the rection 104(b)(i) 
Guideliner. 

retention, contriiuting to water 
purification After dircha of fill, S2S . 
acres of the rite wa! tranxnped from a 
reed blue-joint grasr and interspersed 
emegent vegetative commudty into an 
upland industrial building complex The 
discharge of fill rerulted in a higher rite 
elevation, a complete change in 
rubstrate and hydrology with the 
consequent lorr of occasional open 
water impoundment, the lor8 of 
ephemeral ponds, the losr of wetland 
vegetation and animal communities 
associated with wetland habitat, and 
the loss of sediment and toxicant 
retention capacitier. 
B. The Hackensock Meodowlond~ 

The Rurro dte is part of the 
Hackensack Meadowlands ecos stem. 
 he ,,-,w acre. of wetland: 

- > 

2 d A d ~ e d ~ e ~ ~ n  p & e  Eah:tat $01 - 
~ p P r i ~ ~ ~ e 3 . i ( t b b ~ ~ ~ a t ~ d ~ ~ 1 1  w h d i . ~  , 2 :, .irdsps oi&irds~~piios~riner, repfrbs. ' "' 

,, *.a?! *Jtrf!?u?wr.~ls, ~ p ~ i l e c  2nd I ;  - 
.ey?!h*iapr_ I. ? . -  . :- WM. tbe-~$&wjan& perf"&. . y. , 
OrltEal e'~q@nentad.fuqctiona, thg 
p e d e r  i nbng  developme-nt ptevsure. . .- In fact the ).t'ecbnsack Meadowlands 
Developmen: Coamirsion ( W C )  

- reporb that the wetlandr acreage in the 
MeadowlandsDirMct decreased from - 
10,521 to 7,800 acres between 1972 and 
1B84. The HMDC Marter Zoning Plan 

-provider for development of - 
approximately an additional 2,200 acre8 
of wetlands. 

Because of the mcem that 
development in the wetlandr and flood- 
plain area8 of the Meadowlands would 
conflict with rection 404 of the Clean 
Water Act. the Firh and Wildlife 
Coordination Act of 1858 and other 
federal policier, EPA and the US. Firh 
and Wildlife Service W S )  -rented 
recommendations to the Corps of 
Engineers ia 1081 concerning potential 
permit reviewr. In particular. EPA and 
FWS divided theMeadowlanda into 
marginal and critical wetlands 
categorier. The Agender antidpated 
that permits could be granted for 
"marginal wetlandre*, provided adequate 
compenration and other appropriate 
permit condition8 were impord  The 
Rurro dte war designated In thlr 
category. For "critical, high quality, and 
extremely productive wetlandr," EPA 
and FWS indicated that they would be 
likely to recommend permit denial. IF r 

e p i t  were brued cornpenration of at 
eart two wetlend acres for every acre I 

lost would be neceaaary. 
While the 1981 policy reflected an 

Wtial effort to distingril among 
wetlande. it war bared on a preliminary 
and limited data bare. Conrequently, 
EPA in late 1QS5 Wtiated an Advanced 
Identification study within the ' 

Hackensack Meadowlandr with the 
rupport of other federal m d  state 
agencier. The study ir evaluating 
wetland valuer, as well as impact8 of 
the intense development presrurer to 
these wetlands, in much greater detail. It 
ir EPA'r expectation that the rerults of 
the rtudy will serve as a template for 
future section permit decisions in 
the Meadowlands. During thh time 
frame, HMDC will alro be revirlng itr 
Master Plan for a number of reasons, 
including the fact that the Master Plan 
has not been subject to review for 
consistency with the National 
Environmental Policy Act and rection 
404 of the Clean Water Acl. 

*; kctithe reasons rteted earlier. a 
Depaalment.pf the Amy permit b 
riquired-to discharge fill onto the Russo 

-cite. The Ruaso Ilqvelopment 
Corporation har nought an after-the-fsct- 
'Department of the Army permit for the 
exirting and prppored work previously , 
desuibed. 

The Corpr of h@neen irrued ~ublio 
Notice 123--J1 for-this 4 

npplicalion on August 28.1885 pr6poring 
to maintain thtF!U.S.auer of - - 
unauthorized fill, to authorize sfurth& 
acre8 of fill for the purp~ee of 
constructing warehower and to requlre 
mitigation for the entire 67.6 acres. The 
Corpr her approved Rurro Development 
Corp!s mitigation proporal which 
includes enhancement of exluting 
wetlands within the Hackeneack 
Meadowlandr to provide a u . 1  
(enhanm:lort) value-for-value 
compenration for the wetland8 loot and 
a deed restriction becuring pennanent 
rerervation of 23 wetland acres owned 
y the applicant In Troy Meadows of the 

Parraic River barin (be, outside of the 
Hackenrack River bash). 

The Cow advised EPA of itr 
intention to brue the permit ar 
requerted by the Rumo Development 
Corporation with the mitigation 
dircureed above. EPA Region II 
reiterated previously exprerred ' 
objections to the project and requested 
21 complete and appropriate mitigation 
to replace the function, and valuer 
pmvided by all 575 acres. P A  did not 
reek removal of the wmhourer on the . 
44 acre8 that had been illegally Ued. 
since rertoretion war unlikely to return 
the rite to Its previour wetland rtate. 

EPA rought to resoive it8 concenu 
thtough procedurer ertabUshed by the 
federal agencies under rection W(q) of 
the Act (see the W(q)  Memorandum d 
Agreement November 1W). Section 
404tq) directs the Corps and EPA to 
enter lnto an agreement to coordinate 
and expedite permit decirion making. In 
October 1988 correspondence, the 
Regional Adrninirtretor requeded 
notification of the Corpr of Enginem 
permit decirion on the Rurso sp lication 
in accordance with these proce cf' urer. 
Accordingly, on December 22 1988 the 
Corpb rubmitted a preliminary Notice of 
Intent to Irrue [MI) a permit to EPA and 
other federal agender. In response - -- 

(December 24,1988). tha Regional 
Administrator requested a meeting with 
the Divirion Engineer and rurpenrion of 
further action8 on the permit 
application. Following their January. 
lB87 meeting, the New York District 
Corps reexamined the preliminary NII 
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-khd stibhiitted a fiiral I h n ~ , ~ ~ j ( t ~ i n i &  ., ; .. T!io&p~rbinn l l t h 8 u i ~ 3 ~ ~ i i e e ~  . .,'theCo& decision lo issue a permit " relati;ig to rigni5i;c;ent Segtdatiai~ d . ,. . 
. .without-the mitigation EPA cnnsidqpd. : . w t e n r d  the UB..(rbo CFFI 233.10(cj]. @ . . - +ne.uesspry..ln Apd~20.1983 . -? minimixin;! ecl've~se .m~acre to sj\su!ic 

. - -correspondence the Assistant . - ~ ~ S O U ~ C ~ P  IN CW. XO.10Irlll anc to he 
:, . .Administrator-for Water, requested that I . - the A ~ i s t a n t  Secretary of the Army - (Civil Works) refer the New York . District Corps decision to a higher level 

. .. for re-evaluation. The Assistant 
Secretary denied EPA'r request. 

Having exhausted these procedures 
for resolution of EPA'r concerns, the 
Regional Administrator initiated section 

- 404[c) propedures through which the 
EPA Administrator may exetcise a v@ 
over the specifice tion by the Corps of 
Engineers of a site for the discharge of 
dredged or fd material. Tbe Regional 

- - Administrator notified the District 
Engineer and the Rusro Development 
Corp. (Ma 26,1987) of bin intent to 
issue a Pu r, lic Notice on his proposed 
rection W[c] detennination and 
notified each that there would be a 15 
day consultation period to resolve his 
concern regarding the significant - adverse effects. Tbe Corps and the 
Russo Development Corp. responded 
(May 2?, 1987 and June la 1987 
respectively) concluding that the project 
did not pone any unacceptable adveree 
effects. Tbe mnsulta tion period dored 
on June 11,1687, Following a review of 
responses received from the Corps and 
the applicanl. the Regional 
Administrator concluded that no new 
information had been provided and, 
therefore. he was not persuaded that 

- theit would be no unacceptable adverse 
effects from the existing and proposed 
riu. 
N. Be's18 for Ropbwd Detenntnrtioa 
A. Section W ( c )  Criteria 

The Clean Water Act &quires that. 
exercise of the nnal section W[c) 
authority be based on a determination 
of "unacceptgble adverse effectn on 
municipal water supplies. shellfish beds. 
fisheries, wildlife or recreational areas. 
The regulatione define unacceptable . 
adverse effect 

lmpact on an rqui~tic or wetland ecosystem 
which ir likely to result in rignificmt 
degradation of municipal water ~upplier or 
significant lorrr of or damage to fisheries, 
cshellfishing. or wildlife habitat or recreation 
areas. In evaluating the unacceptability of 
such Impacts, ccnrideration rrhould be given , 

to the relevant portions of the rectlon 
4 ~ [ b ) ( a )  Guidelines 140 CFR Part 230). (40 
CFR s1.z (el) 

The preamble to the -(cJ regulations 
explains that one of the basic functions 
of section 404(c] is to police the 
application of the section 4DP[b)[l) 
Cuidelines. 

detenndnsiion of c$mutbii$ efhccts vn 
the aquatic ecosyqtem (40 230,11(g)l] 
are of particular imporianc* to 
evaluating the unacceptability of - 

ewironmental impacts & &ir-wee. -. 
Compliance with the Cuidelinea requirer 
that no discharge of dredged orfill 
material ahall be w i t t e d  if it causer - -  
or contrtbutes to-rignifieant degradation 
of wa tern of the U.S. Effecje contributing - 
to significant degradation include but 

- 
-are not limited to tbe lorn of wildlife 

habitat or the loss o f 1  wetlanbr 
capacity to assimilate nutrients. 
Compliance with the guidelines requirer 
that no discha e be pennltted unless '3 appropriate an practicable steps have 
been taken to minimize adverae impacts 
of the discbarge on the aquatic 
ecosystem. In addition, the ideliner 
state that the permitting auxoxity 
rhould collect and solicit infonnation - -  
concerning cumulauve impacts and 
document and consider this infonnation 
during the decirionsraking prowsa 
Thur, it is appropriate under rection 
404[c) to take Into account whether the 
project has or will result In significant 
degradation to aquatic resowcer. 
particularly wildlife habitat, or whether 
the proposed mitigauon is adequate to 
oKset Ole inhpacb of the Rueso project. 
B. Impacls to Filling the Rusoo Sib 

As discussed previously. the existing 
and proposed fill bas/will 
wetland roils, vegetation an TIace hydrology 
wllb imperviour surface resulting in a 
fosr of tbe site'r sediment and toxicant 
retention capabilitier. In addition, the 
existing and proposed fill ir and will lm 
a source of pollutantr to adjacent . 
aquatic areas during rainfall events.. 

Beyoad these general but very 
significant environmental h acts, EPA 
believer wildlife has and w d b e  
significantly affected by the fill at  the 
Russo rite. Historical accounts of 
wildlife use prior to or at the lime 
discharge of the fill Ust wetland- 
associeted songbirds end waterfowl. 
woodcock. killdeer, pheaeant mbbit 
and. occasional grey fox. Losr of 52.5 
acres of habitat is likely to have 
disturbed at least the manh-releltd 
rpeciea, parllcularly in view dl 
development north and west of the 
roject rite also encroaching on wildlife. 

Rabitat. FwS and the Corps h a w  
characterized the 52.5 acres of the Ruaao 
rite as low to moderate habitat prior to 
its being filled. FWS has explained that 
this rating is based upon the lack of 
diversity of wildlife hebitat because of 

* 4 f Nsticer 
a. sr1Dlk.RIIIBA 

20433 
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the monotypic vqctative cover. In 
d~iit ion. FWS noted, and EPA agrees. 
that the site provided the wildlife . 
habiiiat PuncHens of-~Meedowlmnds - 
~eibprd and rupporied wetland- 
a~sociated wildlife even-though the = 
habitat was monotypic. Moreover, BWS' 
considen the five acres Russo meek3 to 
811 to be e good quality wetland. - 

The rive remaining ems which%ve - 
not yet been filled consist o f 4 3  e m  - - 
pond and 2 a m  of palusttine emegent 
marsh with phragmiter, cattail. dwarf 

-rpikerusb. and juncua spp.-Thh 
- freshwater pond with associated 

emerjlent vegetatlon contributes to the 
diversity of wetlandn within tbe 
Meadowlandr District and provides 
quality habitat of food end cover to 
wetland-arsociated wildlife, espedally 
waterfowl, wading birds, and muskrat. . 
Loss of the additional five acres can 
therefore be expected to adversely 
affect wetland associated wildlife. 

In addition to the direct lor8 of the 
RUSM) site. there k reason to conclude 
thCt there may be more far-reaching 
repercussions on wildlife valuer. 
Because of the extensive part losses of 
wetlands in the Meadowlands, EPA 
believes &ere L cause to conclude that 
the art and futwe fill of the Russo rite 
ir li I ely to contribute to cumulative 
adverse impactr on wildlife. As 
mentioned above, gradual and continual 
wetland development has diminished 
the Meadowlands Districi'r wetlands by 
2721 acres (10,521 to 7,800) and, the 
Hackensack Meadowlands 
Development Commission'r Master Plan 
provides for the development of an 
approximate additional 2200 acres. The 
U.S. Fish and Wildlife Service bar 
designated wetland area8 within the 
eastern flyway. a catego Into which '-7 the Hackensack Meadow and8 falls. a r  
priority areas in their Waterfowl 
Management Plan (May 1986). The 
Service reports that the degradation of 
migration and wintering habitat haw 
contributed to long-tenn downward 
trends in some duck pulationa ln 
tbore periods when g Russo rite 
impounded large areas of water, 
watetfowl were numerour on the site. in 
addition, population decline8 would be 
expected for those less mobile wetland- 
associated species such as muskrat and 
other rodents, reptiles and amphibians. 
Ecological the0 s u g g e s t d m 7  
disturbed animxpo ulations do not 
necessarily simply s !I ift into remaining - 
habitat. Depending on the habitat's 
carrying capacity disturbed populations 
may erish or displace other organisms 
whic R may perish. 

There is not e great deal of existing 
infonnation in the record identifying the 
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rpe;EiEc v a l u e b ~ d  fdnctkonr provided EPA consequently hhr &ndudd thrt . 
&y'/th~'fofmerl y exLI' ay, welandr Fty the has d 61.1 actel of wetlendn. tdken. 
that teason EBA.rtrvPw j.cnmuraser the In the context of the cumulattv~ lore of 
publidsrubmit any relevant wetland acreage ocnmlna in the 1 . 
infomaticn.&'A belwvee* th~ugh, that Hackensack Meadowland& cou!d mr!t 
the w ~ d m l a n d s  env~~nmen t  cannot in signficant loss and damage to wildlife 
t&tete-thql0~8 of the Ruseo dte unless habitat arear. Unler8 and until the . 
&-@ ecobifial vslura the dte @wed/ .- Russp Corpotation agrees to provide 
.re&? are c~mpensatedfor. adequate.mItigation an described above. - hi order for filing of the rite to be . it ,, dew that an afier-&e-fact 

with the coc[b)(l) ~ m i t . f 0 ~ 6 2 . ~ a r r a ,  and a pre-dischage - Guidelines. EPA belie*er adequate -, - pernit for orAve reiult iir- . mitigloii must be-pmvided to .uun YnaccePtable hpacb.to - replacement of h e  d u e  values and *Ildlife wifijn Of Uureb~ 8 t e m i ~  the net a ( c )  and P lye ) .  ACCotdiwlY,- 
of wildlife habitat in the Meadowlandr' ePA pmpmer to the Of thee 
Wetland enhancement and creation to 
provide complete compensation for Runso dte for discharge of fill material 
wetland valuer loot would constitute under the wnditionrtenected in the 
appropriate mitigation in thie care. pennit tbe Corps propores to irrue. 

It appears, however, that adequate Thur* the fill of the five remaining a m  
mitigation will not be provided. Russo of wetlands would be prohibited In 
has offered only to compensate on addition, EPA may initiate enforcement 
0.5:1 value-for-value basis by enhancing action with respect to the unauthorized 
existing weuands within the fill of the 62.6 acres la order to achieve 
Meadowlands District and to place appropriate restoration of or mitigation 
deed restriction on 23 acres of wetlands for the filled area. 
It owns outside the Dbtrict. 

The information provided to date an '* Chmemb 
the pmposed mitigation doer not - EPA would like to obtain comment8 
identify a particular dte and is too on: [I) Whether or not the impactr_of 
limited to evaluate the antidpated mch discharge would represent an 
ecological gaim and the ~robabibe  unacceptable adverse effect as 
ruccess- Thus* WntnfY to EPA'a and described in section w ( c )  of the Clean 
FWS'r COnriltent COBhmeIItO that 1:l to Water (2) the vegetative and 
hl value-for-value cornpensatton is hydrologic characterhtia of the rubject necersary to mvent  net 1088 of wetland rite and obremationr of infonnaaon values and functions, the p r o d  concerning wildlife on the dte prior to mitigation is unlikely to . cm~pl i rh  tho: and .her the placemmt of 6" material; goal. Moreover, the deed restriction 
affords only qtteationable environmental 13) Obeervatio* of orinfonnation 
benefit slnce the wetland site would in rLmllar 
already be protected from rignificant to the rubiect and in 
deStadation under =aon a h Hackenrack Meadowlandr in genemk 
event that the diecharge 01 AH were (41 what correcuve adion, if any, could 
propored. be taken to reduce the adverse impact, 

of the dischage; (5) the need for a pubbc 
bearing and: (6) whether the Regional 

' s i n c c P P A ' a I h r t ~ t o L h c w ' -  ' Adminietrator rhould recommend to the Notla of Rwro'r rpplicmbcm for pcrP* b 
September. 1 0 ~ ~ .  €PA brr mruirtmtly &lad Lh( h8frlanl; Administrator fw Water the 
micisation 40  *P~D= welland fun- 4 v a l m  determination to prohibit or restrict 11 mqulrrd Howwer. In the IaU o f l O a m A  
quertloned not only OH ad+acy ~RLYIO'I discharge of dredged or fill material on 
millgalion p r o w l  but OIDO whcths them w m  o o ~  the site. Comments rhould be submitted 
tn fad. practiable al temtivu b url (hc Rwo ~ i t h i n  60 day8 of the date of publicelion 
mite for mnatmcting w r d o u w .  ~ ~ A " a a r  taken tk of fils wter notla to the porll~on that mlllgatlon unnd be owd to 
cornptnwte f m  avoldabla loua; b, d e n  Im person listed above under ADDRmU.  
are prrdiublr r l ~ e n u t i v a  to hlUry a wetland Jtk All a m e n t s  -calved will be Mly 
CQn~gwntly*  EPA auS8eatd b a t  (1) d t i r -  by Regional 
provid~ng value-fw.vrlue re$laurnent be mqulmd 
for the 44 a- thrt have bscn filled and Wllt8h Adminisbator in making hi8 dedrion to 
warehoulcr. (21 rerloralbn k kqulrtd for tk u prepare a recommended detennlnation 
aver that have been filled but m n t d a m  
wrmhoures and (3) (ha1 8 pennlt be dmled lo AU to prohibit or rertrict filling of the Rusro 
the nrnalning 5 wetland a m r .  Howevcr. arwrrl* Or to withdraw p r o p o r e d - -  
thc exislenee of pmdicrble altmrtivcr h tha determination. 
conlext of an aflcr-thefad pcnnll nlser parllculady 
ddticult analytical I r r w  that ~p fat beyoad (bow Chrt'opbsrf'-n. 
raised In thir ~ariicular ~ n n l t  8 ~ o l i i U o a  Renionol Admini~tmlor. 

A ~ m c y  lijfohatim COlkCUon 
6 ~ b 6 M d  tp tho Oflla of - - 
Wan+gCMt and Sudget iw ' - . -- 
Q e a n m  - - 

The ~&ePel hergency Management , . 
Agency [FEMA) has ruimitted to the , - 
Office-of Management and Budge~Ule 
following infonnation~collection - _. * 
packa e for clearance in accordence . 
with t!e Paperwork R e d u c k  Act (44' - - 
U.S.C Chapter 35). 

- 
ripe: Extension of 3067442 
Title: Hazard Identificetion, Capability 

Assersment, and Multi-Year 
Development Plan (HICAJMYDP) for 
Local Government8 
Absfmck FEMA requim consirtent 

Information on the rtatur of State and I 
local emergency management and the 
impact of FEMA fund, on Improving 
capability. HICAJMYDP data ha8 
establirhed e nationwide bareline on 
State and local hazards, ~ t n a t  
capability, and rerource requirements. 
Data being used to ret program 
prioritier. prepare the FEMA budget. 
aUocate funds, and provide reports to 
Congnu. 
lLpe ofResponden& State or local 

gnvementa 
Number of Respondents: 3,410 
Bumlen Hours: 65SlO 
Fmquency df Recordkeeping or 
Reporting: Annually 
Copier of the above information 

collection request and supporting - 
documentation can be obtained by 
calling or writing the FEMA Clearance 
Officer, Linda Shiley, (202) 64b2824, WO 
C Street, SW.. Washington, DC 20472. 

Comments rhould be directed to ' - 
Francine Picoult (202) 39S7231, Office 
of Management and Budget 5295 NEOB 
Washington, DC 20503 within two 
weekr of this notice. 
Wasley C Moorr 
Director. mice ojAdminishtive SupporL 
[FR Doc 87-1t853 Filed 6487: a45 am] 
~ C O O L O W ( Y  

FEDERAL MARITIME COMMISSION 

The Federal Maritime Commirrion 
hereby glves notice of the filing of the 
following agreement(8) p- 
rection 5 of the Shipping Act of 1980. 

Interested parties may Inspect and 
obtain a copy of each agreement at the 
Washington, DC Office of the Federal 
Maritime Commission 1100 L Stw?t 
NW., Room 10325. Interested partlea 
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June la. l W ,  BPA prepared the Final lntended tb kuaad.ss a ouFP1&en~ bo a o i i i 6 ~ t i b  fo kahtain 32.5 awe8 of 
Detenninatlon and Permit Canditionr. developniept of water quality Mterirs -. -f@and euCsorfia'tion to &r,Baqt 
These conditions require, in part the recommendationi under rection -1 . ~d#&oud CU maadd @o the 
installation of an acid gar control device of the Clean Water Act Advisories are , mihabin& OV6 wehnd a'md OB 8ite Jn 

- to control gOW of the acid gesee. and 85% derigned to lill the 'ap between the - Carhtadt, MEW lonay .@(Block 131.1. Gtr 
control or 0.14 Ibr ger million Btu of the large number of p d otane and the - 49,61.1#6456) for the purpore of 
sulfur dioxide emissions. h addition, the limited number of criteria ~okamentcr, consbucYag warcho-user. The Regional 
permit limits the emlssion of particulate - currently proauced, and npnrent the : -Ad&trator= nmon to belleve that 

- -  matter to 0.015 g l d r d  corrected ta-lZ% beat rdentific judgement glvm the the uxaauthorfied &charge of fill and - 
CQ. The facility was alro allowed fo existing inlormation. the propored discharge of fd into the 

' burn muhicipa~solf8 waste at 110% of its The meeting will be opm to the 
- 

rubjact wbtllads may have .: - rated capadty'(i.e, Uu) tom per deyJ. pblic; however, space ir Wted. iacceptable advene effect# on - 
No other comments we& rwetved Anyone who wither b attend, pnrant wildlife. The Rum rite wasland 
du&q the public u q m m t  period. - -  information to the Subcommittee, m remairu wetlands urd waten of the 

,- -The federal PSD permit (PAIML-iu) obtain infomation concemhg the United ~ ta t a r  punuant to 93 5288 
war irsued on July 28,1987. and became meeting rhould contact Ma, Jania Kurk, and 4.0 CFR 230+ The rite therefon t 
effective on September 9 1987. The Executive Secretary, or Mn. Lutlthfa subject to regulationr under section cOl 
effective date of thfr permit conrtituterr Barbee. Stan Secretary, (Alm-F), of the Clean Water Act and r 
final agency action udet 10 CFR 1U.lB Envlmnmenial Wects, Tranuport and Department of the h a y  a permit t 
[oil) and rection 307 of the Clean Air Fate Commlttec Sdence Advirory . required to discharge BU onto the rite. 
Act for purporer of judicial nview. Board, U.S. Environmental Protection 
Under section a07 @)(I) of the Act, 

The Corpr of En@neen [COE) advirtd 

petitions for judicial review of thir 
Agency* 401 street SW- W a s w ~ n .  €PA of its intention to irrue a permit ar  
DC ZW@J, Telephone [2021382-2552 or nquested by the Rusro Development 

action must be filed in the United Stater FIS 8382W2. Written comments will corporaton ~ c t i o n ~ c ]  clem 
Court of Appealr for the appropriate be accepted, and can be rent to Ma. ' 

Water A d  autho&a EPA to pmhlbit m circuit by 60 da r from today. 'Lhir Kurtz at the above addrerr. Penom nrtricl the discbprge of 61I matdal at ' 
action may n o t L  dullawed later in interested la makhq rtatemenp before dehed  rite8 l uatem of the Uni(d 
pmceedingr to enforce its requirements the Subcommittee m u t  conbct Ma. .. Statar (&duding w e k d r )  UFSA 

. (ree aection 3W @)(2)). K& no later than October 1% I D 8 7 9  in determiner, after notice and opportunity If construction doer not commence order to be arswed of rpace on the ' 

lor hearing, h t  the are of the r ib  for 
within eighteen (18) months after the wen& 
effective date. that ir, by M a d  9 l-, a,e: Octoh b. =. l r chage  of dredged or fill ~~ . 
or If construction ir not completed 

. would have an uaacceptable adverse 
K.thlwn Cwu8y9--, effect on v d n u  reoourcer, indudjag within a misonable w e *  the permit 
bPUt,, mrrcbr. Y*K.A~;;,,,,,,- w~~diile. f i e  purpose of thir notice t to rhall expire and the authorization to 

construct shall become invaU ~ F R  D ~ ~ .  m- md . m ~  =om= the rcbdullng of h-irrg to 
ULlnOCQ#- provide the opportunity to comment on 

[Sectlonr ~W-IKI of the Clean Air &t (42 the Regfonal Adminirtrator'r proposed 
U.S.C. rr70-~4n)) determinafion to prohibit or restrict the 

Dated: Octobsr ~ 1 9 ~ .  I F R L 3 n t l l  dirchage of dredged or fill meterial 
QurkesKBudjn, onto the rubjed site punuant to &ctio& 
Actin~bsputy~ionaiAdmln/rtmtar. ;Announcement of aPubUc Hearing On a [ c )  of the Clear Water 

the Propmed DetennlMUon To Doc srsrWm Fited ProhlbH or Rertrkt Pubh 
aLLenCO#- of an for Um u a D i a ~ o a  A pubbc hear[ng far 

IFRL=327&DI. . - ~aeccr, Environmentd Ro@c~~M November 5 1887 at the Hackenaaelr 
Agency* Meadowland8 Development 

Sclenco Advlrory Board; Water QuaQ Notics Commimion*r auditorium at One Ik 
Advlaorlsr SubcommWq Open Korte Park Plaza, Lyndhunt New Jeney 
UeeUng suwum A public notice entitled from 3 pm to 5:N m and continuing at 7 

MRoponed Detennlnation-to Prohibit or pm after 8 dhner%rulr written 
Under the Federal Advisoy Restrict the Specification of an Area for commentr may be aubmittd prior to the 

Committee ~ c t ,  Pub. L 82-483, notice fa Use as a Disposal Site" war published - hearing. Any penon ma appear at 
hereby given that a two day meeting of in the Federal Regtster and the New hearing and pre~ent ordor written 
the Water Quality Advirorier lemey Startedger on August 7.lGB7. . ctateuientr .nd may be reprerepted by 
Subcommittee of the Science Advirory (Requert for a copy of that notice rhould counsel or other authorized 
Board will be held on October 22 and 23, be made to the person listed in the representative. Participants will be 
1987. The meeting will begin at 9:00 a.m. rection below entitled NRmn afforded an opportunity for rebut tat The 
on October 22, and will be held in the INFORM~ON.)  The August 7,1987 notice Regional Adminlstrator'r designee will 
Laboratory Conference Room of EPk . announced the Environmental be the PreeiW Officer at the heatins. 
Region 9. Annapolis Office at 839 Protection Agency'r (EPA) Region II The Reriding Wicer will ertablirh 
Bcetgate Roed, Annapolis, MD. Administrator', proposed determinati~n reasonable b i t s  on $e nature and 
Adjournment on October 23 will take to prohibit or restrict the discharge of length of the oral pmentationr. NO 
place no later than 3:00 m. dredged or fill material into wetland8 crosr examinations of any hearing 

Tbe main purpose of tte meetin8 11 to owned by the Russo Developmmt participant will be permitted, although 
review draft guidelines developed for Corporation-7l Hudson Street the Residing Officer may make 
reparation of water quality advisoder Hackenaack, New Jeney. The Russo appropriate inquirier of any such . 

b r  both human health and aquatic life Development Corporation has ~ougbt pdc lpmt*  Th h e a m  record will 
protection. Water quality advirorier am .efter-the-fact Departmezt of the Army remain open for the aubmfttalofdt@* 
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commentti until November 20.1987, as' 
days ha the close of the public , 
hearing. A record of the hearing . - . . . 
. prpcceding shall be niade by a verbatim 
transcript Copies of the traMcript d t);i, - 
proceedings may be purchawd by;-aw . . 
person from EQA a f t ~ r  the ckse ofthe 
comment period. Copier will be 

. available for public Irispoktion a t  fbi-- 1 * 
- Region Il &A office. 26 Federal Plaza, . - 
-'New Yo& NY after the do3 Lif the 

comment period.The cost of a copy .will 
comrpond directly to the number of . 
pager enclosed w i t h  the tranrd* - - 

All written rtatement and information 
offered in evidence at the he 
conetltute a part of tbe hearing ?d e - 
which will become p a r  of the 
administrative record of theRegimd , 
Adminirtrator'r determination. - 
oarrs: All Mitten commenb rhould be 
submitted to the person listed under 
ADDRESSES, blow, 40 later than 
November 20,1987,lS days fmm the 
clore of the public hearing. Writtea ' 

comments may be rubinitted to ihe 
Reriding Officer at the h e  of the 
beering. ' 
m o m  COmmenb rhould be rent 
td Mr. Mario Del Vicario, Chief, Marine 
and Wetlanda hotaction Branch US. . Environmental Rotection Agency . . 
Region 1L 28 Fedetal Plaza. New Yo& 
NY 10278. The public hearing will be 
held in the Hackensack Meadowlandr 
Developmmt Commisslon'r auditorium 
located at One De Korle Park Plaza. 
Lyndhwat. New Jemey. 
FOR F U R M U  I W W R M A f r o W  CWTACI: 
Mr. Mario Del Vicario.Chief. Marine . 
and Wetland8 Protection Branch, US. 
EPA Region 11.26 Federal Plaza. New 
York. NY 10278. (212) 2645190.1f you 
wish to receive a copy of the pubUc 
notice entitled "Proposed Determination 
to Pmhibit or Rertrict ¶be Specification 
of an Area for Ure ar a Disposal Site" . 
published on Augun17,1989, pleare . 
contact Mr. Del Vicarfo and a copy will 
be mailed to you. . 
~ r p w w u n r u v  IMFOR&TW~TI~ . 
August 7.1987 public notice entitled 
"Proposed Delennination to Prohibit or 
Restrict the Specification of an Area for 
Use as a Disposal Site: ~viewed the 
section m(c) pmcear. provided e 
description of the rubject wetland rite. 
reviewed the proceedings to date on the 
rubject action. discursed the bade fer 
the proposed detennination and. 
rolicited cornmenu. 

During the rcheduled hearing, &PA 
would like to obtain comments on: (1) 

I Whether the Impacts of the rubject 
1 discharge would represent an 
( unacceptable adverse effect 18 

described in rection W(c) of the Clean 
Water Act (2) the vegetative and 

-B~logkchapctedeticr af the subject 
site and. observations of our information 
concerning wildlife on the-dte prior to 
-hd after the placement of fill material; 
.(3]%brefvationr of or hiforination . 
concerning wildlife in wetlands similar 
to the rubject rite and in the - -  
Hackenrack Meadowland8 in general (4) 

:what comctlve action, if any. cquld be . 
bken to +educe ihe adverse impactii of 
the diecharge; (51 whether the Regional 
Administralor rhould recommend to the 
Assistant Administrator for Water the 
detennination to prohibit or restrict the 
d i rcha~e  of dredged or fill material on 
the s!te. Comments should be submitted 
no latar tban November 20.1887 to the 
penon Urted above under 
All commente recelved will be fully 
considered by the Regional 
Administrator in making bir ' 

determination to prohibit or restrlct 
filling of the R w o  rite or to withdraw 
thin propored determfnatioa 
W b p h r I - W  
~ionoJAdmini~tmtor. 
pn Doc 0-237l2 Filed lo-1347; &45 4. 
.ILu*)wa- 

Water Pdlubkn; Final NPDES Gened 
P m l t  for M e  Domertlc 
Dlaehafgtr h a r t  Baton Roug. 
ParWlIntheStst~ofCauhirru . 

& o m  Ehvironment Rotaction , 

4ency.  
amom Notioe of Final NPDES Genera! 
Pannit 

8wurur: The ~ e g i o n i ~ d m & f x o r  
of Region N ir today irruing a Final 
NPDES General Pennit for certain 
dirchargem who treat private domestic 
wartee. This fmal NPDES general parnit 
ertablisher effluent limitationr, 
standards prohibitions and other . 
condition8 on Bese discharger. The . 
fadlitier covered by thir permit era 
located in Eart Baton Rouge Parlrb 
within the State of louirlana. A copy of . 
the permit is reprinted ar ruquired by 
CFR12228. 
EmCnvE O h m  Thir NPDES general . 
permit rhall becomeeffective November 
13.1967. 
~oonrrsu: Notification8 required 
under thir permit rhould be rent to tbe 
Director. Water Management Divirlon 
(6W). U.S. Environmental Rotection 
Agency, Region VI. Allied Bank Tower. 
1445 Ross Avenue. Dallas Texar75262- 
w33, f 

FOR FUIltHER #FORMATION CDMAGT: 
Mr. Ellen Caldwell(6W-PS). U S  

Enuironnsental RoB.ecBion &en% 
Region VL Allied Hla& Tower, 1445 
Rose Avenue. Dallas Te'exss 952602-ma. 
(214) 656-7lW. 
W&MEI(TART IWORMA~QW: Public - 

- notice of the drab pnnlt war ~ublished 
in the Federal Register on Ju!y 29.1887 
(52 FR &337).The-60mrKint period , 
dosed on August 28 1987. One comment - 
received from the Iauidan~Department 
ofEnvironmenta1 Quality (LDEQ) who - 
rubmitted reveral significant commenb 
on the itaft pennit. In accordance with 
40 CFR 124.19(a)(2). EPA dercriber and 
terpondr to these commenlr as followr. 
This rer onre rupplemenlr the fact 
ohpet w L  war published with the 
draft pennit and ir incorporated by 
reference. Changer have been made to 
ihe permit a r  noted in this rerponre. 

Comment: UlEQ ruggerted that EPA 
rhould extend coverage of tbe general 
permit to public owned treatment works 
mTW8) ar 'well ar private facilitier. 
because Eert Baton Rouge Parlrh bar a 
policy of talc@ over new rubdivlrion 
treatment facilities for operation and 
maintenance after they have been 
permitted. 

Res nse: @A clearly stater in the 
fact g e t  and the permit that this 
general p e d t  applies only to private 
domestic treatment works and not to 
POlWr. Furlhennore, a consent decree 
ir presently being irrued in Eart Baton 
Rouge Parish to require that most small 
WTWr be connected to central 
treatment plantr. Therefore, thir geneml 
permit will not be applied to POTWE. If 
a private domestic treatment work# 

- 
becomer a POW, it will no longer be 
covered by Lhfr permit and must be 
covered by an individual NPDES permit. 

Comment: WIEQ oinlr out that the 
area policy or! wbi 2 the general permit 
ir bared m e n  only fadUtim 
dircbaging to water In the Amitel 
Codte drainage ryrtem and quertrons it 
EPA wlrheo to extend the covetage of 
the geaeral'pennit beyond the etea 
poticy. 

Resrponse: The area policy a h  
applier to the Bayou Manchac drainage 
rystem. However, under beet 
proferrlonal judgment (BPI). EPA bar 
applied the limitatronr under the area 
poll to the entin East Baton Rough ha. 

Comment: LDEQ requertr that the 
flow bared for arri ed limitatinor be 
d a q e d  from ~adfpi '  tierip nowg* to 
"expected flow." 

Response: EPA con- and ha8 made 
the change. 

Comment: LDEQ requests that the 
pennittee be glven the choice of fecal ' 

colifonn limitr of 2001100 ml averege 
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_I.. ,  .- 
- -Qn-y?&u$E'7,'1.k07-@PA i-ssuea'a'."publi~ notice in the Federal a .  .- 

. - Register and the New Jersey star Ledseg- aqowing- the -Regi-om1 -- 
~dminfstrdlior * s  proposed aetermination to 'prohibit 6r xestrict ;- - 

. t'he discharge of dredged or -fill mate-rial- into the  uss so- site. - , - - 
\ - - The,notice sought public-commeGt on: -1) whether or not the - -- 

- - - impacts-of- thg proposed project were unacceptable, 2 )  
I. . - 

-0b~6rvations of wildlife, vegetation, and hydrology on the  uss so -- site prior to and aftex the placement OF-Ti-11 material, 3) 
, _'  -observations of wildlife in the HackensackMeadowlands in 

general, 4) what corrective action,- if any, could be taken, 5 )  
whether the Regional Administrator should recommend the proposed 
determination and, 6) the need for a public hearing. The comment 
period. closed on October 6, 1987. EPA received 13 responses to 
the publi~ notice all in support of the proposed determination to 
prohibit or restrict the discharge of fill. One, the New Jersey 
Audtibon Society, requested a public hearing. The Regional 
Administrator considered it to be in the public interest to 
schedule a public hearing. The October 13, 1987 Star Ledger and 
the October 14, 1987 Federal Register scheduled a public hearing 

- _ for November 5 ,  1987 with the close of the comment period being 
' November 20, 1987. Thirty-two people signed in at the hearing 

and fifteen spoke. Those in support of the proposed 
determination outnumbered those in' support of the project. 
Nearly all of the comments addressed the issues raised in the 
proposed determination. All comments have been read and evaluated 
by RegTon I1 in reaching this recommended determination. The 

- - - number of responses was not extensive. Indeed, the volume of 
response provides the opportunity to address each individually; 
but because similar issues were raised repeatedly they could best 
be aUdressed generically. Many comments have been addressed in 
the body of the recommendation. Finally, some issues raised were 
not pertinent to the decision. 

The organization of this appendix basically follows that of the 
recommended decision. We first address issues pertaining to the 
project proposal and the 404(c) process and then proceed, 
sequentially, to comments about the environmental value of the 
site, adverse impacts and the recommendation. 

PROJECT PROPOSAt 

Comment: All responses in favor of the proposed recommendation 
addressed the fact that the fill was placed without authorization 
and that EPA action should be an effective deterrent against 
illegal fill. 

FPA Resion I1 Response: Indeed, this 404(c) recommendation is 
unusual in that it deals with an after-the-fact permit 
application. Yet, 404(c). action is a mechanism to protect the 
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b- env~ronmental integrity of the resources it -'consider$ vital. It 
- 

is not inn enforcement action and cannot take into account -. ' L ,, . -  . 
A - . . , ,  .pun%jtive -co& iderat ions. - .- . 

-I- . -. 

, .. < .  . .  > -. .- 
. . .  . 

, - .. .- . - .. . . .  - <. -. - -. . . .  
. - 

. . - .  .404'(C)- TO ESTABLISH BROAD POLICY TO. DEVELOPMENT . 2. . . .  . . 
-. - - -- - *- 

xComm,ent: The Hackerrsack Meadowlands Development Commisskon -- - -: 
stated that they took no posit'ion on the resolatip of the j specific issues raised in the -proposed deter_mlnatim. - The.y - - -- 

- -  - - 
commented that EPA should .hot attempt to use the- 40-4 (c 
proceeding to establish broad polccy applicable to development . - - - - 
elsewhere _i-n the Hackensack Meadowlands District. 

P - # - - - 
0 - - -  

F g :  S~es~onse:ctionpO4(c) is an EPA policy and 
mechanism to prevent the unacceptable adverse impacts to specific 
resource which Congress has mandated EPA, under the Clean Water 
Act, to protect. The policy is implemented on a national level, 
not simply focused on the Hackensack Meadowlands wetlands. If 
proposals for development do not comply with the Section 
404(b)(l) guidelines and they result in unacceptable adverse 
impacts to the pertinent resources addressed within the 404(c) 
regulations, then 404(c) proceedings would be appropriate. 

SITE SPECIFIC INFORMATION AND INFORMATION ON THE HACKENSACK 
MEADOrrJLANDS 

ComtenJ;: 44 acres filled of the 57.5 acre project site were not 
wetlands within the meaning of 33 CFR 323.2(c). 

FPA Resion 11 Response: The Corps has determined that the 44 
acres are wet,lands in its determination to propose issuance of 
the permit. Regarding the wetland status of the 44 acres Mr. - 
Cascino argues three main points new to EPA: 1) the diking and 
tide gates implemented by the Mosquito Control Commission removed ' 

the site from tidal influence, 2) since that time the site 
depended upon upland drainage and stormwater run-off as its water 
source and the dredging and efficiency of ditches on site in 
intercepting this water source has kept the site dry and upland, 
and 3) the site has been subject to disturbance and fill from 
roadwork, gas line work and particularly farming (with the use of 
heavy farm machinery). Based on these arguments, he concludes 
that the 44 acres was not wetland. I disagree. This is outside 
the scope of EPAts Section 404(c) review since the COE has 
already made the jurisdictional determination. Since he raised 
these comments, I will note the following with respect to his 
comments. ,-- - -  - -  - - -  

First, removal from tidal inundation does not necessarily result 
in transformation to upland. Second, wetlands can be and indeed 
are hydrologically driven by watershed run-off. Mr. Cascino 
argues that the presence of ditches on site made it upland. The 
COE wetland delineation manual includes the occurrence of 
drainage ditches as a,wetland hydrologic indicator. Obviously, 



c-. , ., . 
i f  ditches occur, 'water. clecurk. .. prarnage ditches should be . .  
effective in interceptjng .sqrface xh-off yet 2 site may c~ntinue 
tb exhibit--saturated $oilg' (h"hydr6logi;c indicator --. one- of -the 
parameters in delineating' $ € F ~ E & ~ $  1 ,  . As d4scussed above - .  
(hydrology) the soils 'ori file ~ussb sif were com~rised -of I3 to 20 

- - inches of meadow wt, an,organic, moisture retentive -soil. . _* - .. Capillary action and, seasonal rainfall would have maifitained - ':, - 
moist .to saturated' s-oils, -Although .ditches may have been - 

- 

. effective in U'raining -surf ace- waters, thgre is no evidence that' 
- - - - $hose ditches were effective in iowering -the water table. " . - - 

. -  Therefore, the &5tG-wou%d ~ a v e  $usgained saturated-soils and 
exhibited that wetland hydrologic par&ete.r. Fill on s_ite- 

, ' precludes verification. Also, in the -situation of the Russo 
- - site, the ditches ultimately drain to a creek whose outflow is 

blocked. As described above (hydrology), during storm and flood 
events surcharged water inundates/inundated the site. The COETs 
wetland delineation method includes seasonally and ephemerally 
flooded conditions in its review of wetland hydrologic 
characteristics. Thus, the occurrence of drainage ditches does 
not establish the site's status as upland. Tliird, the fact that 
the 44 acres were farmed and disturbed does not argue that the 

, site was upland. The history of farming +includes extensive 
farming in wetlands where saturated soils were critical to 
productivity. This was most likely the case on the Russo site 
where the wet meadow grasses were harvested far hay on the 
eastern portion of the 44 acres, and flowers and vegetable crops 
were harvested from the western portion of the site. Apparently, 
from historical accounts, the existing soils were not altered, 

- and the groundwater level was not manipulated during farming. 
Thus, when farming ceased in the early 1970's the hydrologic 
conditions remained suitable for succession to wet meadow. I 
note that the previous disturbance has in fact resulted in a 
succession to wetland conditions highly suitable to wildlife. 
Therefore, I agree with the COETs finding that the 44 acres are 
wetland. 

Comment: The FWS, New Jersey Audubon Society, Bergen County 
Audubon Society, and the New Jersey Conservation Foundation 
responded with a listing of species that have been observed on 
tbe site and/or a list of species likely to been obsexved on 
site. In addition, they addressed the wildlife habitat value of 
the Hackensack Meadowlands. 

EPA Recrion I1 Response: This information has been incorporated 
into the Regional Administrator's recommendation. 

I -$: The Hackensack Meadowlands are valuable and remain as 
the last expanse of wet _ -. lands - .. sur r ~ u n d e d ~ a - a - ~  ,~astple.t-rop~litan-- 
area - .... _ ...-.... . 

EPA Recrion I1 Res~onSe: EPA has reviewed the cumulative impacts 
of the proposed project in the context of the Hackensack 
Meadowlands in this recommendation. 
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ent: - !F@szpro ject ,represented :a cumulative lbss and/or a 
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."- -&PA !Realon 1 
3 =. I ~esnoi-zsei.,~. ~-The. rcicohineiided determination argues --- , - - - 
., : ., thak -the adverse impac.ts .from the.,prnposed' project .aye :indeed. 

uxiac'ceptable becaus.e o.f the net IOSG of valuable wet land ... habitat. - .. 
. - . >. . . -  

- . -  .+ - . . 
/- 

' C - - .  ..- ? - *.- . - . , .  - . -  :-..Is.su+ce of .a-permit with 0,5:1 mittgation. - --.-- -- ... =' . -  . 
. - 

: :zEnts a:.dangerously . .  . . weak r6gul-atory.. - . .  attitude.. .<. 
. - . .- - - *  

* .. - - -  . -- - -  -. -- . 
EPAcR@aion I1 Respons 

- 
: We argue that 0.5~1 ni'itigation iS - 

, i f e d  in the determination. - - 1 

... - 
. - 

Comrhent: The Meadowlands Chamber of Commerce, the mayor of 
Carlstadt and the Russo Development Commission each concluded that 
the project poses no adverse impact and the mitigation 
as proposed compensates for the wetlands lost. 

EPA Reaion IT Response: The recommendation addresses Russots 
argments more specifically. In general response, EPA concludes 
that the project does impose unacceptable 'adverse-impacts to 

'. wildlife from the significant degradation of wetland habitat 
valuable to wildlife, from a cumulative impact to wildlife, and 

-- - from the net loss of valuable wildlife habitat. EPA does not 
conclude that the mitigation compensates for the wetland values 
lost. 

I CORRFCTIVE ACTION TO REDUCE THE ADVERSE IMPACT 

Commbht: A number of responses sought the removal of all fill 
and restoration of the complete 52.5  acres. Others stated a 
preference for restoration and, if that were not feasible, then 
2:l mitigation for the fill on the 44 acres. Most recommended 
restoration of the 8 . 5  acres, and all responses in favor of the 
propdsed determination recommended denial of fill in the 
remaining five acres of wetland. FWS recommended 1:l mitigation 
of the 44  acres, restoration of the 8 . 5  acres and denial of any 
further fill. A few respondents thought there should, in 
addition, be fines imposed on Russo. One respondent specified 
that mitigation should be done within the Hackensack Meadowlands 
District. 

FPA Reaion I1 Resvonse: EPA believes that the objectives of the 
Clean Water Act would best be met by allowing the 44  acres of 
fill to remain. It is not the intent of 404(c) to be punitive, 
rather it is to protect the environmental integrity of the 
subject resources. Region I1 believes that intent would be best 
achieved by requiring -at- least - value-for-value mitigation on the 
44  impacted acres. EPA does not consider the likelihood of success 
in retrieving lost wetland values of the 44 wetland acres to be 
very high. The removal and replacement of wetland soils and the 
compaction of altered soils from the weight of the warehouses 



- .  . - . - 
- . - - suggests that westoratisn eff srts would be ine'lfgktive-i. 1n- 

contrast, the 8.5 acres of fill have not been subject to those - 

- extensive disturbances, and I think that the likelihood of 
success. for restoration is much better on this portion of the 
.site. -The ppbllc notice responses are indeed valid in that the - - fill was placed illegally.. _ Yet-*he mechanism for punitive ac-tion - - - should be egforcement. MI after-ee-fact permit application , - 
sta$us preluded immediate pursuit of an enforceinent action; . In . - ,  

. - the event that the--Administrzitsr - affirms this recomntkmdation and - - -  - 
- the gusso Development--Corporation does not voluntarily address :. . - - - - EPAt s cencerns , the Regional Administrator may 2follow^ up with '*a - - 

- - - * - ..---- enforcement 'aetisn. - - - . - 
_ _ - -  - - I- 

+- - -_ 
. I  - - . - . - -  

- -- 

- +AL&RNATIVES ANALYSIS - 

Comment: The National Wildlife Federation and the FWS commented 
that the analysjs of alternatives and the water dependency issue 

. should be addressed. 

A Reaion 11 ResDonse: EPA Region I1 raised the issue of 
practicable alternatives to using the Russo site for constructing 
warehouses to the COE. EPA does not have further information on 
an alternatives analysis. Rather than delay the 404(c) I 

proceeding, we have elected to rest the 404(c) action solely on 
environmental impacts. 
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areured, and recommended that the effect on' variow rerourcer, fncluding 
ROD include a rtatement to thL effect. wildlife. EPA'r Regional Adminletrator, 

ERP No. F-UMGEt1OtB-NC, Cherry Region U her reaeon to believe that the 
1 Military Opera- Area (MOA). unauthorized diecha e of fiil and the 
Craven, Beaufort. Hyde, Pamlico and E mpooed dirchaqe 3 fill into wetlanda 
Waehlngton Countier, and Core MOk y the Rweo Development 
North Carolina Outer Bankr/Cape Co oration-71 Hudeon Street, 
Lookout National Seashore. Ha2 enrack, New Jersey-4thin the 
BetabUrhment NC Hackenrack Meadowlande in Carlrtadt 

Summary: EPA expreeeed concern New Jemey for the purpore of building 
about the air use ireue and noire warehourer may have unacceptable 
impsctr. Thee impactr are empected to adverse effectr on wilufe. 
lncreare due to a dirpmportionate EPA'r tegulationr implementing 
growth rate that L ooourring along the rection M(c), 4.0 CFR Par! 231, ertabliah 
coart. EPA recognizer the need for proceduntr to k followed fn exerdring 
realirtic training, but ruggertr that a the Admlnietrator'r authority to prohibit 
clore look at any changer ouch a, flying or rertrict the we of an m a  ar a 
higher during training flight be dirpoeal dte. The t h  major rtepr in 
evaluated. EPA further ruggerted that the procar8 m: (1) The Regional 
the document be supplemented with an Adminlrtrator'r pm red dedsion to 
evaluation of the cumulative impactr of p~hlbi t  or rertrict we of a rite: (2) 
noire and air uw rertrictio~ within the the Regtonal Adminirtrator'r . 
Cheny hint  local flying area. (~ote- withdrawal of the pmpored 
the above rummay rhould have detennination or preparation of a 
ap m d  fn the 12447  FR Notice.) recommended determination to the 

&NO. F-UMT~~LWXWUD, Admlnirtrator to prohiblt or restrict we 
Baltimom Northeast Corridor Extension of the dte: (3) the Adminlrtrator'r h a 1  
Trandt Improvementr, Funding, . decision to afAna m o w ,  or rerctnd the 
Baltimore County, MD. regional recommendation. The Regional 

Summary: Although EPA commmtr Adminirtrator irrued a public notice 
and UMTA rerponrer were omitted (August 7,1987 Federal Regirtor) and hir 
born the final US, dircussionr between derignee conducted a public tmha 
the agendee have rerolved all of the (November 5,1987) on hb propmed 
concerns exprerred in the draft EIS detexmtnation to probibit or rertrict the 
Therefore, EPA has no objection to the dfrchmi!e of fill fnto the Rurro wetlandr. 
imelementation of this ~roiect. The Regional Admfnlrtrator L now in . . 

r)raDeesmbaram. 
MltmD.Malmon, 
Acting Dimtor. office dFdeml AdrdrviU6* 
(FR Doc. w-28801 Filed *lo#; &U) am] 

, ( W W C O O L Y O O T  

Extenrlon of the T h e  R e q u b m w s  In 
_. the W(C) RegukthLtor Region 11 

EPA's Decision To Withdraw the / Proposed Detennlnrtlon or Prop8ro r 
Recommended Detennlmtlon 
Concemlng the Rumo 8110; 
Hackensack Meadorrlmnds, Carlst8dt, 
nJ 

the pro&rr of either withdrawing his 
p ropo~d  detennination or preparing a 
recommended determination to rubmit 
to EPA'r Adminirtrator. 4.0 CFR 231.6 
directs the Regional Administrator to 
complete this procear within 30 d a p  of 
the clore of the public hearing. Thie 
would occur on December 6,1087. 
Rvruant to 4.0 CPR 231.8, the 
Adminirtrator or the Regional 
Adminirtmtor may, upon rhowing of 
good caure, extend the time 
requiremmtr of thew regulationr. 
Accordingly, thls notice announcer the 
Regioml Adminirtrator'r decision to 
extend, for 46 day* the completion of 
this D ~ O C ~ O L  

A m  Environmental Protection 
4encv. 
AC'MWc Notice. 

W M u r :  Section M(cJ  of the Clean 
Water Act (33 US.C 1251 st seq.1 
authorizer the Environmental Protection 
Agency P A ]  to prohibit or rerMct the 
dlrcharge of dredged or fill matertal at 
defined dter in waters of the United 
Stater (including wetlands) if EPA 
determfner, after notlce and opportudiy 
for hearing, that we of the dte for 
discharge or &deed or fill material 
would have an unacceptable adverse 

'OAT& The 45 day externion would 
clore the time hame referenced in 40 
CRP 231.5 on January 19.1Q87. 
#M fmmm r w M l t A T m u  COwlAtt: 
Mr. Mario Del V W a  Chief, Marine 
and Wetlanda Rotection Branch, US. 
Environmental Rotection Agency 
-Region II, 28 Federal Plaza, New Y a k  
NY 10278, (212) W l M  
#r~nwmmw rrronurlrorc As 
mentioned above, EPA held a public 
hearing on Nwember 6.1987. The 
rection M(c) regulation8 direct, in 40 
CFR 231.4, the Regional Administrator to 
condder all public cornmeat in Ma 

91. 1087 1 Notices 

dedrion to withdraw hie pmposed 
determination or prepare a 
recommended detenninatlon. EPA 
received the verbatim trenrcript of the 
bearing on December 1,1987. The three 
work@ day8 between the 1st and 5th of 
December do not afford adequate time 
to fully review public comment to the 
pmpored determination and complete 
the documentation rupportine the 
Regional AdmMetrator'r decirion In 
addition, following a November 8,1887 
requert EPA received a copy of the 
Corps of Eaglneers Adminirtrative 
Record on November 20,1987. Adequate 
W e w  of thlr voluminow record and 
completion of the documentation 
supporting the Regional Adminirtrator'r 
decidon b not afforded within the 30- 
day time frame stated The Regional 

. 

Mminirtrator concluder that there 
eventr reprerent good cause to extend 
the time requirement8 of the rection 
404(cJ regulations. 
-1.- 
Regional AdmCnirlmtor. 
December 4,1067. 

Doc W-28557 Filed 12-104R &45 am] 
lLUQtOOL- 

FEDERAL COMMUNICAtlONS 
COMMISSION 

I ~ W a C L ~ l  

Common CIrrkr krbllc Mobile 
Services Information; Dates and Flbg 
Requirements Announced for - 
Acceptam d AppllclUons for 
Fmquan y Block B In Cumbedand, . 
YO-WV (Mkt. #289) and Hagemtown, 
MD (Mkt #?Sf) Cellular Markets 

December a 1987. 
From Monday, Janua y 11,1888 

M a y ,  January 15,lsBB. 
applications for frequency block B in the 
Cumberland. Maryland-West Virginia 
and Hagerstown Maryland cellular 
marketr will k accepted for filing. Since 
no eligible applicant filed for these 
marketr during the fnitial filing window, 
BLOCK B EUGIBlUlV STANDARDS 
DO NOT APPLY TO THIS mLWC and 
kquency block A or B W b l e r  may file 
under thin notice. 
AU application8 for thee marketr will 

be hied in Pittrbugh, Pennrylvania. 
Applications sent via U.S. Portal Senrice 
mwt be addressed ar followr: Federal 
Communicatio~ Commirdon, Cellular 
Telephone--Market No. (ENTER 
MARKET NUMBER), P.O. Box 37lB95M. 
Pittabugh PA 16250-7995. 

Application8 rhipped via common 
carrier or hand carried mud be brought 
to the follow@ addmrr between the 
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Martha Girard 
~ctor of Executive 
,gencies Division 
ce of the Federal Register 
.ington, D.C. 20460 

Ms. Girard: 

is to request an expedited Federal Register publication of 
public notice entitled "Extension of the Time Requirements in 
404(c) Regulations for Region I1 EPA's Decision to Withdraw 
Proposed Determination or Prepare a Recommended Determination 
erning the Russo Site". EPATs 404(c) Regulations direct 
Regional A&inistrator,to have completed the subject process by 
mber 5, 1987 unless he extends the time requirements upon 
ing of good cause. The enclosed notice announces his 
sion to extend the time requirements of the regulations. 
n that December 5, 1987 has past, we would appreciate 
ication at the earliest possible date. 

k you for your attention to this matter. 

erely , 

o Del Vicario, 
f, Marine and Wetlands Protection Branch 



Publication of the Announcement of a Time 
i&~z:sEi 404 (c 1 Regulations 

~hrkstopher J. Qaggett 
Regfonal Admini$trator (2RA) 

Vicki Read 
I 

Federal ~e~ister Officer (PM-223 
I I 

I 

Attbched is a Federal Register notice (one original and three 
copies) announcing a time extension of the 404(c) regulations for 
theRegiona1 Adrhinistrator~s decision to withdraw his proposed 
det rminatian o$ prepare a recommended determination to prohibit 
or f. estrict theldischarge of dredged or fill material into 
wet ands owned y the Russo Development corporation in Carlstadt, 1 NewJersey. A ederal Register typesetting request form is also 
att4ched. 

If $ou have anylquestions on this submittal, please call Mario 
DelVicario, Chief, Marine and Wetlands Protection Branch or 
Kathleen Drake of his staff at 8-264-5170. 

I 

I 
~nc$osure I 

I 
I 

bccd Richard L. Caspe, WMD 
1 Mario Del qicario, MWP 

I 

I 



d DEC 4 1m 
Ext nsion of Time Requirements in t theI404(c) Regulations - Russo 404(c) 
Mario Del Vicario, Chief 
Marine and Wetlands Protection Branch 

I 

stopher J. Daggett 
onal Administrator 

THR~: Richard L. Caspe, Director 
Water Management Division 

I 

~egdlations concerning Section 404 (c procedures, 40 CFR Part 231, 
dirdct the Regional Administrator to either withdraw the proposed 
det rmination or prepare a recommended determination to prohibit 
or 1 estrict the discharge of dredged or fill material within 30 
day4 after the conclusion of the public hearing (December 5, 
1987) and promptly forward the recommended determination and 
adm'lnistrative record to the Administrator for review. Section 1 231.8 addresses extension of time stating that upon showing of 
go$ cause, the Regional Administrator may extend the time 
re irements of the regulations. The regulations direct that 
notdce of such extension shall be published in the Federal 
Register and, as appropriate, through other forms of notice. 

I 

EPA held a public hearing on the proposed determination on - 
Novqmber 5, 1987. Section 231.4 directs the Regional Administrator 
to donsider all public comment in his decision to withdraw or 
prepare his recommended determination. We received the verbatim 
tr script of the hearing on December 1, 1987. The three working "I days between the 1st and 5th of December do not afford adequate 
timd to fully review public comment to the proposed determination 
and krepare a recommended determination. In addition, following 
a Noyember 6, 1987 request we received a copy of the Corps of 
EngYpeers Administrative record on November 20, 1987. Adequate 
time to review this voluminous record and prepare a recommended 
detelrmination is not afforded within the 30-day time frame stated. 

We bklieve that the events discussed above represent good cause 
to ebtend the time requirements, as provided in the Section 404(c) 
regullations. We recommend that the Regional Administrator extend 
the decision to withdraw the proposed determination or prepare a 
recolnmended determination 45 days to January 19, 1988. 

In t/le event that you extend the time requirement, the associated 
matekials required for notification are attached: 

I 
(1) original and (3) copies of the public notice announcing 

/ a time extension for the decision to withdraw the proposed 
determination or prepare a recommended determination; 

? 
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(2) a Federal Register typesetting request form; 

( 3 )  Memo to Ms. Vicki Read transmitting the public notice to the 
Office of the Federal Register for publication. 

py of this public notice will be sent directly to the Russo 
lopment Corporation, the Corps of Engineers and to all those 
testified at the public hearing or sent written Comments to 

finally, if you concur with our recommendation, please 
:ate below. 

~pher J. Daggett 

stopher J. Daggett 
Dnal Administrator 

Richard L. Caspe, WMD 
Mario Del Vicario, MWP 

Christopher J. Daggett 
Regional Administrator 



- - . -. 
. nep jersey audu bon society 

P.O. BOX 125 7W EWlNG AVENUE FRANKLIN LAKES, N.J.07417 (201) 891-1211 

Mario  ell Vicario,  Chief 
Marine add Wetlands Pro tec t ion  Branch 
United S t a t e s  Environemntal Protec t ion  Agency 
Region 111 

, 26 Federal Plaza 
New ~ o r k , J  New York 10278 

I 

Dear M r .  be1 Vicario: 

Enclosed i s  a New Jersey  c h e c k l i s t  which lists those  spec ies  
now regaqded a s  annual within the S ta te .  

I have ldoked a t  t h e  h a b i t a t  and veg i t a t i on  t h a t  was found on 
t h e  ~ u s s d  Tract  (as it i s  described i n  t h e  evaluat ion  of November 
1987) p r i b r  t o  f i l l i n g  and a l t e r a t i o n .  I have checked o f f  those  
spec ies  df b i r d s  t h a t  would be  expected t o  be  found on t h e  site 
a t  some time of t h e  year--as kummer r e s iden t ,  winter  r e s iden t  o r  
transiena$. 

This  l i s t  i s  conservat ive.  I d id  - not  inc lude  most - woodland - spec ies  
s ince  I obuld no t  r e a l l y  w a g e  t h e  ex t en t  o r  composition of t h e  woodlands. 
It seems t h a t  t h e  wooded a r ea  i s  no t  a major concern o r  c e n t r a l  t o  
t h e  i ssuq of f i l l i n g  wetlands. 

The t o t a d  number of b i r d  species  is: 127; notable  among them are :  
p ied-bi l led  grebe ( s t a t e  endangered) ; cooperg s hawk ( s t a t e  endangered) ; 
nor thern  ( h a r r i e r  ( s t a t e  endangered) ; merlin ( s t a t e  threa tened)  ; peregr ine  
fa lcon  ( a ' t a t e  endangered) ; great-blue heron ( s t a t e  threa tened)  ; shor t -  

; c l i f f  swallow ( s t a t e  endangered) ; sedge- 
; bobolink ( s t a t e  threatened) ; vesper sparrow 

sparrow (state threa tened)  and grasshopper 

~ i r e c t o r ,  Natural His tory  Inf orrnation 

I 

CAPE MAY Blab OBSERVATORY. Box 3, Cape May Point 08212, (609) 884-2736 LORRIMER NATURE CENTER. 790 Ewing Avenue, 
Franklin ~akeb 07417, (201) 891-1211 r OWL HAVEN, P.O. Box 26, Tennent 07763, (201) 780-7007 RANCOCAS NATURE CENTER, 

Ranoob Road, Mount Holly 08060, (609) 261-2495 SCHERMAN/HOFFMAN SANCTUARIES, Hardscrabble Road, 
I 
I Bemardsville 07924, (201) 7W5787 







M r .  Mt 
U.S. E 
26 Fet 
New Yc 

Dear 1 

This : 
Wildlj 
u s i  ng 
New J( 
Evaluz 
F i l l i r  
Group 

I n  p r  
wi ld l i  
SUPPO 
divers  
Magui 
conclr 
divers  

The i r  
c o n s i  
mixed 
specie 
a r e a  c 

spot te  
d i amor 
eas ter  
box tt: 
northe 
e a s t e i  
eas te I  
northe 

UNITED STATES 
DEPARTMENT OF THE INTERIOR 

FISH AND WILDLIFE SERVICE 

P.O. Box 534 
705 White Horse Pike  

Absecon, New Je r sey  .08201 
(609-646-9310) 

December 3, 1987 

r i o  Del Vica r io  
avironmental Protec t ion  Agency 
r r a l  P laza  
rk, New York 10278-0090 

r. D e l  Vicar io :  

s i n  response t o  your l e t t e r ,  dated November 30, 1987, t o  t h e  F i s h  and 
Fe Service (Service)  reques t ing  f u r t h e r  information on w i l d l i f e  spec ies  
the Russo Development Corporation t r a c t  i n  C a r l s t a d t ,  Bergen County,  
rsey. Addi t ional ly ,  t h e  Service  has reviewed t h e  repor t  e n t i t l e d ,  "An 
:ion of Wetland Conditions on t h e  Russo Tract  Before and After  Wetland 
:,' prepared f o r  t h e  U.S. Environmental P ro tec t ion  Agency by t h e  Maguire 
[nc., and o f f e r  the  following comments. 

I 

v i o u s  co r respondence  t h e  S e r v i c e  provided comments r e g a r d i n g  t h e  
ie value of t h e  Russo t r a c t  based upon t h e  as sumpt ion  t h a t  t h e  s i t e  
t e d  p r i m a r i l y  a  monoculture of common reed and offered  l i t t l e  h a b i t a t  
i t y  i n  i t s  preprojec t  condition. However, t h e  f ind ings  presented i n  t h e  
e r e p o r t  r e f u t e  t h i s  assumpt ion.  The S e r v i c e  c o n c u r s  w i t h  t h e  
;ion of t h e  ~ i ~ u i r e  r epor t  t h a t  t h e  Russo t r a c t  d id  indeed support more 
t h a b i t a t  than-was previously assumed. 

formation presented i n  t h e  Maguire repor t  descr ibes  t h e  p ro jec t  s i t e  a s  
t i n g  of a  complex of o ld  f i e l d s ,  wet meadows, f i e l d s  of common reed ,  
smergent marsh and s m a l l  ponds. The f o l l o w i n g  compr i ses  a  l i s t  of 
1 which t y p i c a l l y  u t i l i z e  such a complex and'whose range includes t h e  
! t h e  Russo s i t e  f o r  breeding, migration and/or overwintering. 

I t u r t l e  
Iback t e r r a p i n  
I painted t u r t l e  
; t l e  
:n water snake 
1 g a r t e r  snake 
i ribbon snake 
:n brown snake 

AMPHIBIANS 

red-spotted newt 
northern dusky salamander 
northern red salamander 
American toad 
Fowlers toad 
green f r o g  
b u l l  f rog  
p icke re l  f r o g  
leopard f rog  



MAMMALS 

malyard 
b l a  k  duck 9 b l u ~ w i n g e d  t e a l  
gadva l l  
p i edbb i l l ed  grebe + 
Amedgean b i t t e r n  * 
common e g r e t  
c a t t k e  eg re t  
snow e g r e t  b 
g r e a t  b lue  heron * 
wood bock 
pheakant 
bobw i t e  q u a i l  
mars k wren 
song ( sparrow 

vesper  sparrow + 
bobojink * 
a l d e t  f l y c a t c h e r  
Carol ina chickadee 
rubytcrowned k i n g l e t  
g r a y f a t b i r d  
y e l l  w warbler  

-.; yellow-rumped warbler  
Amer can r e d s t a r t  
nor thern  water thrush  

I common ye l lowthroa t  

owl + t' 

opossum 
masked shrew 
l e a s t  shrew 
s h o r t t a i l  shrew 
s t a rnose  mole 
e a s t e r n  mole 
raccoon 
l o n g t a i l  weasel 
mink 
musk r a t  
s t r i p e d  skunk 
red  f o x  
gray fox 
woodchuck 
white-footed mouse 
redback v o l e  
meadow vo le  
meadow jumping mouse 
e a s t e r n  c o t t o n t a i l  r a b b i t  

The J le t land  complex a s  described i n  t h e  Maguire r e p o r t  could provide h a b i t a t  
f o r  $ S t a t e - l i s t e d  t h r e a t e n e d ,  and 4  s t a t e - l i s t e d  endangered  s p e c i e s .  
Al thdugh t h e  above  i s  n o t  n e c e s s a r i l y  a  comple te  l i s t ,  we b e l i e v e  i t  i s  
r e p r $ / s e n t a t i v e  of t h e  t y p i c a l  s p e c i e s  composition f o r  t he  h a b i t a t  type a s  
c u r r e p t l y  descr ibed  f o r  p rep ro jec t  condi t ions  a t  t h e  Russo s i t e .  

I 

The s h c e  cont inues  t o  support  a determinat ion t o  p roh ib i t  f u r t h e r  f i l l  a t  
t h e  d u s s o  s i te .  F u r t h e r m o r e ,  we recommend t h a t  t h e  U.S. Env i ronmen ta l  
P ro te  t i o n  Agency r equ i re  adequate compensation f o r  h a b i t a t  va lues  l o s t  due t o  
the  e i s t i n g  44-acre development. f 



If yo4 have any questions or require further information, contact M s .  Shari 
Stevens of my s t a f f .  Please continue t o  keep us informed of your a c t i o n s  
conce ning t h i s  matter. 1 

Sincerely, n 

Cf@r3 69%- 
C i f  o d G .  Day 
Supervisor 



Peter Dunn 
Jersey Audubon Society 
ardsvill, New Jersey 07924 

Dedr Mr. Dunn: 

is to follow up your conversation with Kathleen Drake of my 
on the likely association of wildlife with those habitats 

shoh on the enclosed vegetation maps and described in the 
attpched text and plant species list. This vegetation analysis 
of bhe 57.5 acre Russo site was prepared from interpretation of 
stelkeo aerial photographs taken in 1978. Mapping was also 
facilitated by the examination of earlier photographs and the 
gr*-truthing of current aerial photography. Although the 
pi t species composition on the 52.5 acres prior to fill can not 
be determined from interpretation of aerial photography, we 
conklude that what is seen on site today extended into the 
rern@ining 52.5 acres of wetland, with the possible exception that 
the emergent community may be aurrently more diverse in 
assbciation with the 2 to 3 acre pond on si.te. 

1 1  , . L 

; 
~atbleen mentioned drafting a list of wildlife that would be 
liRply to associate with the habitats as described. Would you 
plebse send us such a list so that we may be better able to 
revliew the val'Lze of the Russo site for wi1dl:ife. i 

I 

I 

~h+k you for your assistance. 

~in~erely, 

I 
I 

1 ,  
~arlio Del Vicario, Chief 
~arlhne and Wetlands Protection Branch 

t 

I 
. - 

J, CONCURRENCES - 1  21.MMJ> p rHw.  1 I I ' I  m 1 2RA 

.B*.l... ,................., r. 
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I 
EPA Fonn 13h-1 (1 2-7b) ' 

I I I 
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l I . ' .  - UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 

..yy --- .- .. - f -- . .-- ---.- - .  

ML. Clifford Day 
~beld Supervisor 
U~S. Fish and Wildlife Service 

e s e  Pike 
secon, New Jersey 08201 

~ k a r  Mr. Day: 
I 
I 

  his is to follow up conversation between our staffs regarding 
the likely association of wildlife with those habita.ts shown on 
t e enclosed vegetation maps and described in the attached text 4 d plant species list. This vegetation anal-ysis of the 57.5 
a re Russo site was prepared from interpretation of stereo aerial' 
p otographs taken in 1978. Mapping was also facilitated by the 
e amination of earlier photographs and the ground-truthing of 
c i rrent aerial photography. Although the plant species 
c mposition on the 52.5 acres prior to fill can not be determined 
f ! om interpretation of aerial photography,'we conclude that what 
it seen on site today extended into the remaining 52.5 acres of , =. 
w tland, with the possible exception that the emergent community 
mhy be currently more diverse in association.with the 2 to 3 acre 
pbnd on site. 

A menttoned, our staffs conversed concernik drafting a list of 
w' t ldlife that would be likely to associate.'with the habitats as 

Would you please send us such a list so that we may 
.better able to review the value of the Russo site for 

 lank you for your assistance. 
~ 
I 

I -- , . 
I 

I 

~ k i o  Del Vicario, Chief 
 brine and Wetlands Protection Branch 

1 closure 4 
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8 7 ( 4 9 )  Herman P h i l l i p s  ( 2 1 2 )  264-2515 

FOR R E L E A S E :  T u e s d a y ,  O c t o b e r  2 0 ,  1987  

EPA TO HOLD PUBLIC HEARING ON MEADOWLANDS DEVELOPMENT PROJECT 
I 

N E W  Y O R K  -- The  U.S. E n v i r o n m e n t a l  P r o t e c t i o n  Agency  (EPA) h a s  i 

I 
s c h e h u l e d  a p u b l i c  h e a r i n g  t o  r e c e i v e  comments  o n  i t s  p r o p o s e d  

I 

d e t e l r m i n a t i o n  t o  p r o h i b i t  o r  r e s t r i c t  t h e  R u s s o  D e v e l o p m e n t  

C o r p ~ o r a t i o n  f r o m  p l a c i n g  f i l l  i n  t h e  H a c k e n s a c k  M e a d o w l a n d s .  

T h e  b e a r i n g  w i l l  b e  i n  two  s e s s i o n s  b e g i n n i n g  a t  3 : 0 0  p.m. a n d  

7  pmr. ,  T h u r s d a y ,  ~ o v e m b e r  5 ,  1 9 8 7  i n  t h e  A u d i t o r i u m  o f  t h e  

H a c k k n s a c k  M e a d o w l a n d s  D e v e l o p m e n t  C o m m i s s i o n ,  One D e  K o r t e  P a r k  
I , 

~ l a z e  i n  L y n d h u r s t ,  N e w  J e r s e y .  

The  k o r p o r a t i o n ,  h e a d q u a r t e r e d  i n  H a c k e n s a c k ,  h a s  s o u g h t  a n  a f t e r -  

t h e - l a c t  p e r m i t  f r o m  t h e  U . S .  Army C o r p s  o f  E n g i n e e r s  t o  m a i n t a i n  

5 2 . 5 i a c r e s  o f  f i l l  a n d  a u t h o r i z a t i o n  t o  f i l l  a n  a d d i t i o n a l  f i v e  

w e t l j n d  a c r e s  a t  a  M e a d o w l a n d s  s i t e  i n  C a r l s t a d t ,  N e w  J e r s e y  i n  

o r d e ~  t o  c o n s t r u c t  w a r e h o u s e s .  U n d e r  t h e  Clean Water A c t ,  EPA 
I 
I 

c a n  i p p r o v e  o r  d i s a p p r o v e  p e r m i t  i s s u a n c e .  
. I  

I 

"We 4 e l i e v e  t h a t  t h e  u n a u t h o r i z e d  f i l l  t h a t  h a s  a l r e a d y  o c c u r r e d  
l 

a n d  k h e  p r o p o s e d  f i l l  w i l l  h a v e  u n a c c e p t a b l e  a d v e r s e  e f f e c t s  o n  
I 



I 
vildbife," said Christopher J. Daggett, EPA Regional Adminstrator. 

C 

"We want to hear what comments interested parties may h a v e  on the 

subjbct." . 
I 
I 

Writ en comments may also be sent until November 20, 1987 to USEPA, t 
( ~ W M ~ M W P ) ,  26 Federal Plaza, NYC 10278. Information can be obtained 



I 
I Federal Register I Vc 
I 

petitions for judicial review of this 
action must be filed in the United States 
Court of ~ p k l s  for the appropriate 
circuit by days from today. This 

effective date, that is, by March 3,1989, 
or if construhtion is not completed 
within a reaqonable time, the permit 
shall expire nd the authorization to 
construct shrll become invalid. 
(Section8 itM$t69 of the Clean Air Act (42 
U.S.C. 7470-7@9)) 

Dated: 0ct+&l. lW7. 
Charlea H. Su 

I 
cFR~-327&@1; 

Science ~ d d s o r ~  Board; Water Quality 
Advisorlea ~ ~ k o m m i t t ~  Open 
Meeting 

Under the edewl Adyisory 
Committee b I t. Pub. L 92-43, notice is 
hereby give2,that a two day meeting of 

A. 52. No. 198 / Wednesday, Octobe 

intended fo be used as a supplement to 
development of water quality criteria 
recommendatione'under section 304(a) 
of the Clean Water Act. Advisories are 
designed to fill the gap between the 
large number of pbllutants and the 
limited number of criteria documents 
currently produced, and represent the 
best scientific judgement given the 
existing information. 

The meeting will be open to the 
public; however, space is limited. 
Anyone who wishes to attend, present 
information to the Subcommittee, or 
obtain information concerning the 
meeting should cohtact Me, Janis Kurtz, 
Executive Secretany, or Mrs. Lutithia 
Barbee, Staff Secretary, (Aim-F), 
Environmental Effects, Transport and 
Fate Committee. Science Advisory 
Board, U.S. Environmental Protection 
Agency, 4 M  M. Street SW.. Washington, 
DC 20460. Telephone (202) 382-2552 or 
ITS 8-382-2552. Written comments will 
be accepted. and can be sent to Ms. 
Kurtz at the above address. Pemons 
interested in making statementa before 
the Subcommittee must contact Ms. 
Kurtz no later than October 19,1987, in 
order to be assured of space on the 
agenda. 

Date: October 5,1987. 
Kathleen Conway, 
Deputy Director. Science Advisory Board. 
[FR Doc. 87-23722 Filed 10-l3.m 8:45 am] 
BILUNO CODL O W O d W  

Announcement of a Public Hearing on 
the Prowsad Octenninatlon To 
~rohibii or Reetrlct the Speciflcatlon 
of an Area for Use as a Disposal Slte 
AOmcv: Environmental Protection 
Agency. 
ACTION Notice. 

~ U M M A R ~ :  A public notice entitled 
"Proposed Determiriation-to Prohibit or 
Restrict the Specification of an Area for 
Use as a Disposal Site" was published , 
in the Federal Register and the New 
Jersey Star Ledger on August 7,1987. 
(Request for a copy of that notice should 
be made to the person listed in the 
section below entitled FURTHER 
INFORMATION.] The August 7,1987 notice 
announced the Environmental 
Protection Agency'sl(EPA) Region II 
Administrator's proposed determination 
to prohibit or restrict the discharge of 
dredged or fill material into wetlands 
owned by the Russo Development 
Corporation-71 Hudson Street, 
Hackensack, New Jersey. The Russo 
Development Corporation has sought 
after-the-fact Department of the Army 

!r 14, 1987 1 Notices 35133 

authorization to maintain 52.5 acres of 
fill and authorization to discharge 
additional fill material into the 
remaining five wetland acres on site in 
Carlstadt, New Jersey [Block 131.1, Lots 
59.64.01-04.06) for the purpose of 
constructing wareh_ouses. The Regional 
Administrator has reason to believe that 
the unauthorized discharge of fill and 
the proposed discharge of fill into the 
subject wetlands may have 
unacceptable adverse effects on 
wildlife. The Russo site wasland 
remains wetlands and waters of the 
United States pursuant to 33 CFR 328.3 
and 40 CFR 230.3. The site therefore is 
subject to regulations under section 404 
of the Clean Water Act and a 
Department of the Army 404 permit is 
required to discharge fd onto the site. 

The Corps of Engineera [COE) advised 
EPA of its intention to issue a pennit as 
requested by the Russo Development 
Corporaton. Section W(c)  of the Clean 
Water Act authorizes EPA to prohibit or 
restrict the discharge of fill material at 
defined sites in waters of the United 
States (icluding wetlands) if EPA 
determines, after notice and opportunity 
for hearing, that the use of the site for 
discharge of dredged or fill material 
would have an unacceptable adverse 
effect on various resources, including 
wildlife. The purpose of this notice is to 
announce the scheduhg of a hearing to t; 
provide the opportunity to comment on 
the Regional Administrator's proposed 
determination to prohibit or restrict the 
discharge of dredged or fill material 
onto the subject site pwsuant to section 
W [ c ]  of the Clear Water Act. 

Public Hearing 

A public hearing is scheduled for 
November 5 1987 at the Hackensack 
Meadowlands Development 
Commission's auditorium at One De 
Korte Park Plaza. Lyndhwt, New Jersey 
from 3 pm to 5:30 pm and continuing at 7 
pm after a dihner break. Written 
comments may be submittd prior to the 
hearing. Any person may appear at the 
hearing and present oral or written 
statements and may be represented by 
counsel or other authorized 
representative. Participants will be 
afforded an opportunity for rebuttal.The 
Regional Administrator's designee will 
be the Presiding Officer at the hearing. 
The Presiding Officer will establish 
reasonable limits on the nature and 
length of the oral presentations. No 
cross examinations of any hearing 
participant will be permitted, although 
the Presiding Officer may make 
appropriate inquiries of any such 
participant. The hearing record will 
remain open for the submittal of written 



I 

38134 federal Register / 1 
rl- 

commeilts until November 20.1987.15 
days from the clod of the public 
hearing. A record of the hearing 
proceeding shall ber made by a verbatim 
transcript. Copies of the transcript of the 
proceedings may b purchased by any 
person from EPA a t ter the close of the 

close of the public bearing. Written 
comments may be sbbmitted to the 
Presidirt Officer at p e  time of the 
hearing. 

and Wetlands PMte tion Branch. U.S. 
EPA Region I L 2 6  petera1 Plan. New 
York. NY 10278. (21 ) 264-5170. If you 
wish to receive a co y of the public 
notice entitled "PC sed Determination 
to Prohibit or Restri t the Specification 
of an Area for Use a a Disposal Site" 

be mailed to you. 

t 
published on August 7,1987. please 
contact Mr. Del viaah0 and e copy will 

During the schedul d hearing. EPA 
would like to obtain omments on: (1) 
Whether the impacts)of the subject 
discharge would rep f sent an  
unacceptable adversb effeut as 
described in section W ( c )  of the Cleari 
Water Act; (2) the vepetative end 

I 
I 
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hydrologic characteristics of the subject 
site and, observations of our information 
concerning wildlife on the site prior to 
and after the placement of fill material: 
(3) observations of or infohation 
concerning wildlife in wetlands similar 
to the subject site and in the 
Hackensack Meadowlands in general (4) 
what corrective action, if any. could be 
taken to reduce the adverse impacts of 
the discharge; (5) whether the Regional 
Administrator should recommend to the 
Assistant Administrator for Water the 
determination to prohibit or restrict the 
discharge of dredged or fill material on 
the site. Comments should be submitted 
no later than November 20.1987 to the 
person listed above under ADDRESSES. 
All comments received will be fully 
considered by the Regional 
Administrator in making his 
determination to prohibit dr restrict 
filling of the Russo site or to withdraw 
this proposed determination. 
Christopher 1. Dagget, 
Regional Administmtor. 
(FR Doc. 87-23712 Filed 10-13-87; 8:45 am] 
BlLUWa CWE 

Environmental Protection Agency. 
Region V1, Allied Bank Tower. 1445 
Ross Avenue, Dallas Texas 75202-2733. 
(214) 655-7190. 
SUPPLEMENTARY INFORMATION: Public 
notice of the draft permit was published 
in the Federal Register on July 29.1987 
(52 FR 28337). The comment period 
closed on August 28,1987. One comment 
received from the Louisiana Department 
of Environmental Quality [LDEQ) who 
submitted several significant comments 
on the draft permit. In accordance with 
40 CFR 124.17(a)[2), EPA describes and 
responds to these comments as follows. 
This response supplements the fact 
sheet which was published with the 
draft permit and is incorporated by 
reference. Changes have been made to 
the permit as noted in this response. 

Comment: LDEQ suggested that EPA 
should extend coverage of the general 
permit to public owned treatment works 
(P0TWs) as well as private facilities. 
because East Baton Rouge Parish has a 
policy of taking over new subdivision 
treatment facilities for operation and 
maintenance after they have been 
permitted. 

Response: EPA clearly states in the 
fact sheet and the permit that this 
general permit applies only to private 

Water Pollution; Final NPDES General domestic treatment works and not to 
Permit tor Prlvate Domestic P0TWs. Furthermore, a consent decree 
Discharges in East Baton Rouge is presently being issued in East Baton 
Parish in the State ot Louisiana Rouge Parish to require that most small 

P0'fi-V~ be connecied to central 
AQEncv: Environment Protection treatment plants. Therefore, this general 
Agency. permit will not be applied to POTWs. If 
ACTION: Notice of Final NPDES General a private domestic treatment works 
Permit. 

SUMMARY: The Regional Administrator 
of Region iV is today issuing a Final 
NPDES General Permit for certain 
dischargers who treat private domestic 
wastes. This final NPDES general permit 
establishes effluent limitations, 
standards prohibitions and other 
conditions on these discharges. The 
facilities covered by this pdrmit are 
located in East Baton Rouge Parish 
within the State of Louisiana. A copy of 
the permit is reprinted as required by 40 
CFR 122.28. 
EFFECTIVE DATE: This NPDES general 
permit shall become effective November 
13,1987. 
ADDRESSES: Notifications required 
under this permit should be sent to the 
Director. Water Management Division 
[6W], U.S. Environmental Protection 
Agency, Region VI, Allied Bank Tower, 
1445 Ross Avenue, Dallas Texas 75202- 
2733. 
FOR FURTHER INFORMATION CONTACT: 
Ms. Ellen Caldwell [BW-PSI, U.S. 

bdcomes a POTW, it will no longer be 
covered by this permit and must be 
covered by an individual NPDES permit. 

Comment: LDEQ points out that the 
area policy on which the general permit 
is based covers only facilities 
discharging to water in the Amitel 
Comite drainage system and questions if 
EPA wishes to extend the coverage of 
the general permit beyond the area 
policy. 

Response: The area policy also 
applies to the Bayou Manchac drainage 
system, However, under best 
professional judgment (BPJ), EPA has 
applied the limitations under the area 
policy to the entire East Baton Rouge 
Parish. 

Commenk LDEQ requests that the 
flow batted for assigned limitatinos be 
changed from "facility design flow" to 
"expected flow." 

Response: EPA concurs and has made 
the change. 

Comment: LDEQ requests that the 
permittee be given the choice of fecal 
coliform limits of 2001100 ml average 



?.ailing l~ist f o r  Public Notice Amaiming 
A Publid Hearing for the Ccusso 404(c) Action 

I 
?laria W1 Vicario, Chief 
Pbrine dncf W t l a n a  Protection B m I c h  

I 

Please Lfl a copy of the Oct&r 14, 1987 public notice 4 s u l h g  a 
public baring for lb-r 5, 1987 to thuse parties listed cm the attached 
list. '&e public baring w i l l  address tLie ZPegfanel AcBnMstratorDs pzqmad 
determi tian to prahibit or mtrict the discharge of dredged cu: f i l l  gaterial 
into w e  lads omecl by the ICurrsa Cwelogaent Corporation If you bave any 
quosti b please amtact Kathleen Drake of my staff at x-S70. 

mank for your assistance. 



u b l i c  Hearing Notice 
- 404(c) Action 

I 

&. Richard Schaefer 
&eg iona l  Director 
4a t iona l  =ine F i s h e r i e s  Service  

4 Elm S t r e e t  
louchester ,  MA 01930 

hr. Stan Gorski 
da t iona l  Marine F i s h e r i e s  S e ~ i c e  
Sandy Hook Lab 
vighlands, NJ 07732 

i Mr. John Weingart 

iv i s ion  of Coastal  Resources 

&. ~ams T. B. E i p p  
nvirormental Defense Fund I 57 P&-k Avenue South 
e w  York, New York 10010 

i:?:?i~E 
.S. F i sh  and Wildl i fe  Service  1 Gateway Center 

Eiuite 700 
~ w C o n  Corner, MA 02158 
I 

lk-. C l i f f o r d  Day 
P i e l d  Supervisor 
'IUDs. F i s h  and Wildl i fe  Service  
k'-0. Box 534 
'705 White Horse Pike 
h e c o n ,  N3 08201 

Dr. Richard T. Dewling 
d miss ioner 
!New Je r sey  Department 
( of Enviromental  Protec t ion 
I C N  402 
p e n t o n ,  NJ 08625 

Xs. . % q a r e t  Utzingez 
l ~ h e  Hacke.xack River Coal i t i o n  
Ip.0. Box 4233 
l ~ r v e r  Wqe, N3 07661-4233 
I 



I 

1 Ms. Ann Gal l i  
Director of E n v i r o m n t a l  Operations 

' Hackensack Meadowlands Developnent 
1 c-ssion 
1 Ckle DeKorte Park Plaza 
Lyndhurst, W 070701 , 

I 
J Colonel Marion L. Caldwell , Jr . 
; District Engineer 
Corps of Engineers, New York D i s t r i c t  
1 Jacob J a v i t s  Federal Building 
;New York, New York 10278-0090 
r 

1 13ridagier General Charles E. W i l l i a m s  
1 Division Engineer 
m r t h  Atlant ic  Division 
U.S. Army Corps of Engineers 
''90 Church S t r ee t  
l ~ e w  York, New York 1007-2979 
I 
I 
k. T h m s  G i h r e  
hew Jersey Audubon Society 
790 ihing Avenue 
Pranklin Lakes, W 07417 
I 

. Richard Kane 
pirector of Conservation 
pew Jersey Audubon Society 
V90 Ewing Avenue 
kranklin Lakes, W 07417 

sso Develapnent Corporation 
1 Hudson S t r ee t  

W 07601 
I . Steven Gray, Esq. 
paters, McPherson, McNeill 
400 Plaza Drive 
$ecaucus, W 07094 

Mr. Thanas Wells 
a Assis tant  Director 
Ww Jersey Conservation Foundation 
$00 Mendham Road 
vrristm, rJr 07960 
I 

,r. David H. H a l l  
res ident  !&? rgen County Audubon Society 

4 Cave11 Place 
$est Caldwell, NJ 07006 

I 
I 



d. Althony Giannantonio, Jr. 
~dckensack River Coalition 
~ ~ ~ 0 .  4233 
River Edge, IU 07661-4233 

Md. Ella F. Filippone, Ph.D. 
qcutive Administrator 
P ssaic River Coalition 
2 3 6 Madisonville Mad 
*king Ridge, NI 07920 

M$. David Epstein 
Pqssaic River Coalition 
246 Madisonville Road 
*king Ridge, NI 07920 

I 

d. Lisa speer 
Sdhi0r Project Scientist 
~dtural Resources Defense Council 
lq2 East 42nd Strset 
N& York, NY 10168 

d. Mary C. Barber, Ph.D. 
T e Oceanic Society 
9 3 6  16th Street, N.W. 
Wqshington, D.C. 20036 

~ 
Md, Janice L. Goldman-Carter 
~dtional Wildlife Federation 
1412 Sixteenth Street, N.W. 

D.C. 20036-2266 

. Julia F. Lamb 
P 7 lisades Preservation Coalition 
3q1 Lydecker Street 
E~lewocd, M 07631 

I 4. Audrey Zapp 
Lilberty State Park 

ic Advisory Carmi ssion 
242 Stevens Avenue 
Jqrsey City, NJ 07300 

I 

d. Joseph A. Chesonis 
120 74th Street 
+rth Bergen, M 07047 

I 

q. Tony Ianiiarelli 
viromntal Law Clinic 

Ed tgers Law School 
14 Washington Street 
~dwark, tW 07102 

I 

I 
1 

I 
I 



. ~ d .  E l l i e  Gruber 
Ldague of Wanen Voters 

of New Jersey 
208 West S t r e e t  
Tenton ,  K1 08608 

I 

O d n i c i p a l  Clerk 
ro of Carls tadt  

K1 07072 

O d q u e s t  to please post i n  their f a c i l i t y  

. Marcy Benstock 
C ean A i r  Canpaign Fsau 3 street 

2030 
York, NY 10038 

I 

q. Cara Lee 
q e n i c  Hudson 
9 1 Vassar S t r e e t  
~dughkeepsie,  NY 12601 ~ 
W dson River Sloop Clearwater 
1 2 Market S t r ee t  
Poughkeepsie , NY 1260 1 

I 
I 

ME. Henry Tepper 
Parks Cuuncil 

April  Elsasser 
W hawken Envirorment Center 

0 Park Avenue 3 
~ b h a w k e n ,  NJ 07087 ~ 
4s. A. R. ,, 
P+lisades Presemation Coal i t ion 
301 Lydecker S t r ee t  
~hglewcxd, W 07631 

I1 
I 



~ UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
REGION II 

DATE: I 

SUBJECT: Public ~ o t i c e  Announcing a Public Hearing on the 
m:$posed 404(c) Detewnatign - Msso Developnt C ~ r p .  

FROM: -,Fp&7/- i.L&rd{ ~LGLGL- 
Makio Del Vicario, Chief 

TO: 
~la+ne and ~ t l a n d s  Protection m c h  

I 

~ h k i s t ~ h e r  J. Daggett 

I 

Atiached for ywr signature are: - 
I 

I '(1) original and (3) copies of the public notice announcing a public 
hearing on the proposed 404(c) determination for the Russo Developnent 
Corporation1 s proposed project i n  the Hackensack Meadowlands, Carlstadt , 
New Jersey. 

I ~ 
A Federal Register Typesetting Request Form 
~1 

Maria to  Vicki Read transnitting the public notice to the Office 
o f  the Federal Register for publication 

I 
Thf notice schedules a public hearing for m e d a y ,  Mvenber 4 ,  1987, 
tobe  held a t  the Hackensack Meadowlands Develapnent Coarrmission8s 
aqlitoriun, Cne De Korte Park Plaza, Lyndhurst, N J  fran 3 pn to  5:30 
p continued a t  7 pm after a dinner break. The notice announces that 
the Presiding Officer w i l l  be the Ftegional Pdministratorls designee. 

I 

1 n  addition to publication i n  the Federal Register, the public notice w i l l  be published i n  the New Jersey - Star Ledger. 
I 



~ttackh is a PBderal s s , t - x  mice (me original wrl tl- eqies) 
mnmnkirg a $61-frc'lc%irsg un the pmpcsed deeezmination, pmmmt kr 
  ti& 404 (c) of tk Clean Water Act, to prohibit the d i s c m e  of f f 11 
matsrih in to  wtLiff#ZS in the  tfrackmsack L f e i i 1 l a M " 3 s ,  C&tLs%adt, l!b/ 
-3ersy1 lend, a YcQcrzd mister Wpesetting lietpast Form. 

If yo? q m s ~ m s  an thin s w t ~ ,  please mio wl ~icario, 
Ci3iak the raring and tatlanjs Rotcction Wench at  8-2M4170. 

I 



1 Notice: 87-72 Date: October 13, 1987 

+nouncement of a Public Hearing on the Proposed Determination to Prc~ 

!ibit or Restrict the Specification of an Area for Use as a Disposal 

( 1  
AGENCY: Environmental Protection Agency 

I 

I 
$ m y :  A public notice entitled "Proposed Detennination to Prohibit 

I 
Qr Restrict the Specification of an Area for use as a Disposal Sitew 

. I  
was published in the Federal Register and the New Jersey Star M q e r  - 

I 

+n August 7, 1987. ( w e s t  for a copy of that notice should be made 

10 the person listed in the section below entitled FUF?IRER ItPoRMA- 

 ON.) The August 7, 1987 notice announced the Enviromntal m t e e  
I 

k ion Agency's (EPA) Region. 11 Administrator's proposed detenninat ion 

bo prohibit or restrict the discharge of dredged or fill material 

into vetlands amed by the Russo Development Corporation - 71 Hudson 
I 

btreet, Hackensack, New Jersey. The Ihrsso Developnt Corporation 

&s sought afterthefact Department of the Amy authorization to 

hintain 52.5 acres of fill and authorization to discharge additional 

kill material into .the remaining five vetland acres on site in Carl- 
I 

btadt, New Jersey (Block 131.1, Lots 59, 64.01-64.06) for the purpose. 

bf constructing warehouses. ?he Regional Administrator has reason to 
I 
lbelieve that the unauthorized discharge of fill and the praposed 

ldischarge of fill into the subject wetlands may have unacceptable 

adverse effects on wildlife. The Russo site was/and remains wetlands 

(,and waters of the United States pursuant to 33 CFR 328.3 and 40 CFR 



I 
230.3. The site therefore is subject to regulations under Section - 

404 of the Clean Water Act and a Department of the Anny 404 permit is 
I 
1 

required to discharge fill onto the site. 

IThe Corps of Engineers (COE) advised EPA of its intention to issue a 

lpennit as requested by the Russo Developnent Corporation. Section 
1, - 
1404(c) of the Clean bter Act authorizes EPA to prohibit or restrict 

1 the discharge of fill material at defined sites in waters of the 
I 
United States (including wetlands) if EPA determines. after notice 

and opportunity for hearing. that the use of the site for discharge 

of dredged or fill material would have an unacceptable adverse effect 

on various resources, including wildlife. The purpc6e of this notice , 

is to announce the scheduling of a hearing to provide the apportunity 

to a m e n t  on the Regional Administrator's proposed detennination to 

prohibit or restrict the discharge of dredged or fill material onto 
I 1 the subject site pursuant to Section 404(c) of the Clean Water Act. 
I 

Public Hearing 

A public hearing is scheduled for November 5 ,  1987 at the Hackensack 

Meadowlands Developnent CarPnission@s auditorium at One De Korte Park 

Plaza. Lyndhurst, New Jersey fran 3 pn to 5:30 pn and continuing at 

7 pn after a dinner break. Written caments may be suhdtted prior 

to the hearing. Any person may appear at the hearing and present 

oral or written statements and may be represented by counsel or other 

authorized representative . Participants will be afforded an Opportu- 
nity for rebuttal. The Regional Administrator's designee will be the 



I 
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1 Presiding Officer at the hearing. The Presiding Officer will estab 

I lish reasonable limits on the nature and length of the oral presenta- 

' tions. No cross examinations of any hearing participant will be 

I permitted, althqh the Presiding Officer may make appropriate inquir 
ies of any such participant. The hearing record will remain open for 

I 
I 
the sutinittal of written ccmnents until November 19, 1987, 15 days 

I 

1 f m  the close of the public hearing. A record of the hearing prw 

ceeding shall be made by a verbatim transcript. Copies of the tran- 
I 

1 script of the proceedings may be purchased by any person fran EPA 
I 1 after the close of the cmnent period. Copies will be available for 

~ 
I public inspection at the Region I1 EPA office, 26 Federal Plaza, New I .  
York, NY after the close of the cdanent period. The cost of a copy 

1 1  
J will correspond directly to the nunber of pages enclosed within the 
I / 

I 1 transcript. 
l 

I 

1 All written statements and information offered in evidence at the 
hearing will constitute a part of the hearing file which will becane 

I 

I 
part of the administrative record of the Regional Administrator's 

I 

1 I determination. 
I 
I 

IYLTES: All written n t s  should be sutinitted to the person listed 

under ADDRESSES, helm , no' later than November 19, 1987, 15 days f run 
I 

1 the close of the public hearing. Written camnents m y  be sutinitted 

to the Presiding Officer at the t h e  of the hearing. 
I 

I I 
ADDRESSES: C m n t s  should be sent to Mr. Mario Del Vicario, Chief, 

, I .. 
11 Marine and Wtlands Protection Branch, U. S . Enviromntal Protect ion 
I 
I 

& 
I 

L+~>LL * I 



1 Agency Region 11, 26 Federal Plaza, New York, NY 10278. The public - 

hearing will be held in the Hackensack Meadwlands Develcpnent Cannis- 

i sionls auditoriun located at One De Korte Park Plaza, Lyndhurst, New 
I 

1 Jersey. 
I 
I 
I 

( FOR FURHTER INFORMATION CONTACT: Mr. Mario Del Vicario, Chief, 

Harine and Wetlands Protection Branch, U.S. EPA Region 11, 26 Federal 
I 

Plaza, New York, NY 10278, (212) 264-5170. If you wish to receive 
I 

I 
) a copy of'the public notice entitled "Proposed Determination to 
I 

(' Prohibit or Restrict the Specification of an Area for Use as a Dispos- 
I 1 a1 Sitew published on August 7, 1987, please contact Mr. k 1  Vicario 

and a copy will be mailed to you. 
I ~ ~ 
SUPPLEbENTAL INFORMATION: The August 7, 1987 public notice entitled 

1 "Proposed Determination to Prohibit or &strict the Specification of 

1 an Area for Use as a Disposal Siteu reviewed the 404(c) process, 
provided a description of the subject wetland site; reviewed the pro- 

ceedings to date on the subject action, discussed the basis for the 

proposed determination and, solicited camnts. ~ 
I 

I 

I 
( bring the scheduled hearing, EPA would like to obtain c m n t s  on: 
I 

I 1) whether the impacts of the subject discharge would represent an 1 unacceptable adverse effect as described in Section 404(c) of the 
I 

1 Clean Water Act; 2) the vegetative and hydrologic characteristics of 

i the subject site and, observations of or information concerning 

I wildlife on the site prior to and after the placement of fill mate 
j 
I rial; 3) observations of or information concerning wildlife in wet- 
I 



I 

I 
-4 

I 

iands similar to the subject site and in the Hackensack Meadowlands 

in general; 4) what corrective action, if any, could be take; to 
I 

+educe the adverse inpacts of the discharge; 5) whether the Rgional 
I 

hinistra tor should recarmend to the Assistant Administrator for 

bter the determination to prohibit or restrict the discharge of 
I 

fredged or fill material on the site. Ccmnents should be suhnitted 

$0 later than November 19, 1987 to the person listed above under 
I 

&DRESSES. All carments received will be fully considered by the 
I 

wional Administrator in making his determination to prohibit or 
I 
I 

yestrict filling of the Russo site or to withdraw this proposed 

J. Daggett 
ional Administrator 
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LEONARD S. COLEMA?, JR. Commissioners: 
Chairman I THOMAS R. BETANCOURT 

. I  
JAMES A. GALDIERI 

A N ~ O N Y  SCAR DIN^, JR. RUDOLPH S. MAURIZI 
Gecutive Direct r . 1 October 5, 1987 ELEANORE S. NISSLEY 

ROBERT T. REID 
VINCENT P. FOX \ ARNOLD R. SMITH, P.E. 

Deputy Gecutive Dihctor 
. l  

- i 
Mr. Mar+ P. Del Vicario, Chief 

Branch 
Environmental Protection Agency 

Region I 
Federal Building 

I 

Dear Marib: 
I 

In besponse to your request, we would be pleased to allow the 
Environme tal protection Agency the use of our auditorium for a public hearing 
on Novemb r 4, 1987. The only costs involved would be for security, which is 
required fter normal business hours. Total cost for security would be sixty 
four ($64) dollars. Inasmuch as we pay the security company, we will bill you 
for the oats of security. All payments should be made payable to the 
Environmen i Center after you have received the bill. 

I 

If yo,u desire any special seating arrangements for the front of the 
auditorium\ for the hearing, please contact Mr. Joseph Benintente, Assistant 
Director od Environmental Operations, at 201-460-8300 to make the arrangements. 

I( 
1 Sincerely, 
t 

cc: J.  Beni4tente 

Anne Galli, Director 
Environmental Operations 



Mr. PTiclhael Bartlett 
Acting hcjional Director 
United tates lkpartment 

of t $ e Interior 
Fish anQf Wildlife Service 
Cne catbay Center, Suite 700 
Ekwton tomr, Massachusetts 02158 

Thank *u for your August 3, 1987 letter supporting the Envirarmental 
F%otect$on Agency's (EPA) initiation of the propa& 404(c) determin- 
ation tp prohibit or restrict discharge of fill material into the Russo 
wetlandb in Carlstadt, New Jersey. 

I 

e aware, we have issued the Public Notice (August 7, 1987) an- " "$ 
nounci our propced determination to prohibit or restrict the dischaqe 
of fill; based on our opinion that the unauthorized discharge and the 
proposed discharge of fill material have, and will have, unacceptable 
adverse effects on wildlife, In response to your invitation, we have 
ccmmndkated with your Absecon Field off ice staff and reoeived their 
assis? regarding this issue. WE plan to centime cardination and 
call upon Fish and Wildlife in the subsequent h k s  during which we will 
draft & Regional determination to he sthitted to the EPA Administrator. 

Please advise us of any information in your records and fran yan k m  
ledge df the Hackensack Peadowlands that you consider pertinent in estab- 
l i s h i d  the wildlife value of the subject wetlands, f k  look forwad to 
your 4~por-t and assistance. 

kc: $ames Marshall, OEP 
Slartha I.saacs, CCO 
Richard Caspe, V W D  
hario Del Vicario, EQP 

1 



Vs. A n ~ e  Galli 
Director of Environmental Oyerations 
F?ackansack F.kaclowlands 

E ~ v s l  o p n t  C m i  ssj.on 
Clr\t! I% ;torte Pall%: Plaza 
Iyndh~~rst, Vew ,Terscy 07071 

The ~$wi,romntal  Protection Fgency is sch&ulinq a public hearing an the 
nqency's propsed dctemil.ration to p r o l ~ i h i t  and restrict the discharge of 
fi3.1 material into wetlands i n  Carlstadt,  I'lew Jersey, owned by the  Russc, 
?evcJ..$~mnt Coqmra t ion. t& bmu11? Z i kc to request the use of the !Tacken- 
sack ~~eadowlmtls bvelcpent Cmissimss audit.orim to coMuct this hear- 
ing, schetsule4 for F70t7emter 4 ,  LQ87, Erm 3:0,! p.m. to 5:30 p.m. continuing 
at 7:qC corn. a f t e r  a dinner hresk. 

.i. .is 

Plcaaq advise re OR t5is matter. You ciln contact m a t  2.12-264-5170. In 
ar?dit$cn, r mist prmesc the ayqr~riate  purchase order requests fcr any 
f~cshssociateJ w i t h  conductiw the bearing a t  your facilitv. Pleqse 

. si?vfse rctc the spcificc- of ary associated m s t s  e.q., name and 
acjdreha of the  security company F W l K  would m l . v y .  



1 
I Pcrtilie h3ticc A n ~ c i s x a  ~a P ~ J S  ic tbarirq ca the 

I%c~txx!ied 404 (c) tBteminat ion - msso W a l o ; m t  Wm. 

1 :tar~ct k P  ~icerrio, Qliwf: 
.%rim and ifiletlrsncb PrQtstion T.mmch 

\\ 

At- is a Public MCPtf- ka La3 @J.lahd i n  t k ~  mw 3erarsy star -,y&er 
anc: tim narPsraL mister ~4 f.XWial: 9, IW7. mia mtim sdm= a 
putslfc warPny a r  M n e @ ~ y  Ewwdmr 4,  1987 rn the r&gkmaf. ~ i n i s t r a t # ? ~  
p r q m ~ u l  mtadrli~tim tc, gwchibir QI: see~~ics.  #a diwtwrga or cireclged 
or f i l l  mkarlELJ. ifam wetlmcb C M R ~ ?  by tt* R u ~  59velupwnt C ~ q p r a t i c m  
i n  CarfsWk, k w  ,%rWy. m -411 m q ~ i r n  s t e ~ r a ~ i c  arplrvices far t h i s  
t~esrirxj. Themfare, bPaLfd y c ~ l  p l w  m k ~  &e rwCxw~xy W X w a t t P I r B r  



UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
REGION I I 

26 FEDERAL PLAZA 
NEW YORK. NEW YORK 10278 

SEP 0 2 1987 

M r .  Victor Bullen 
supervisor , Legal Services 
Hackellsac& Meadowlands Developrent 

Canmission 
One DeKorte Park Plaza 
Lyndhurst, W OM71 

Dear M r .  Bullen: 

The U.S. Environnental Protection Agency, Region 11, is currently considering 
a Section 404(c) action i n  the  Ihrsso case. This is our o f f i c i a l  request f o r  
a copy of your erqineerirq f i l e s  and any other per t inent  information yau 
possess on the  hsso site. I f  cqying your f i l e s  proves burdensane, we 
w i l l  provide EPA personnel to examine and copy the material  a t  HMDC. 

P 
Can you provide t h i s  mterial or all- u s  access to it by Septeanber 8, 
19873 Please contact Kathleen Drake a t  212-264-5170 i f  you have any 
problem or questions concerning t h i s  matter. 

Sincerely , 

Mar'io De1 ~ i ' r i o ,  Chief 
Marine & Wetlands Protection Branch 

cc: Thams Maturano 



Telephone Communication 
Mr. Steven Gray - Waters, McPherson, McNeill 
September 1 and 2, 1987 - K. Drake 

Re: Access to the Russo Site 

09/1 - 4:30 Mr. Gray not in. Left message requesting access to 
the Russo site for 09/3. 

09/2 - 8:45 Mr. Gray not in. Left message. 

09/2 - afternoon Mr. Gray's secretary called back to say that 
access to site was ok. 



Telephone Communication 
Mr. Steven Gray - Waters, McPherson, McNeill 
August 26, 1987 - K. Drake 

Re: Access to the Russo Site 

I called asking permission for a site visit to the RuSso site on 
August 27, 1987. 

Mr. Gray said he would call his client and return the call. 

Mr. Gray called back in the afternoon stating that we could 
visit the site. Mr. Mark Allison, from the Russo Development 
Corporation, would accompany us. 
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[OW-2-FRL-3239-81 - . 
Proposed betermination To prohibit or 
Restrict the Spccitication of an Area 
tor Use as $ Disposal Slte 

AGENCY: +vironmental Proteition 
Agency. 
ACTION: Notice. 

SUMMARV: Section 404(c) of the Clean 
Water Act Buthorizes the Environmental 
Protection Agency (EPA] to prohibit or 
restrict the discharge of dredged or fill 
material at defined sites in waters of the 
Unlted States (including wetlands) if 
EPA detenhlnes, after notice and 
opportunity for hearing. that use of the 
site for dischaqe of dredged or ftll 
material would have an unacceptable~ 
adverse effect on various resources, , 

including wildlife. EPA's Regional 
Administrator, Region n, has reason to 
believe that the unauthorized discharge 
of fill and the proposed discharge of fill 
into wetlands by the Russo 
Development Corporation-n Hudson 

. Street. Hackensack. New Jersey-within 
the Hacken~rrck Meadowlands in . 
Carlstadt, New Jersey for the purpose of 
building warehouses may have 
unacceptable adverse effects on 
wildlife. Accordingly. this notice 
announces the Regional Administrator's 
proposed determination to prohibit or 
restrict the discharge of dredged or fill 
material at the site and seeks public 
comment on his proposal. 
Public He&g 

EPA will s~hedule a public hearing if 
there is a significant degree of public 
interest. or if Russo Development Corp., 
as landowner and permit applicant. 
requests one. If a public hearing is 
scheduled, public notice of a hearing . 
will be issued and wit1 contain: (1) 
Reference to this public notice of the 
proposed detijmination, (2) the date, 
time. and placte of the hearing and. (3) a 
brief description of the nature and 
purpose of the hearing including the 
rules and procedures. 

The public hearing would be 
scheduled no earlier than 21 days from 
the date of this notice of proposed 
determination. Requests for,a public 
hearing should be submitted within 15 
days of the date of this notice. 
DATES: All comments on this proposed 
determination'to prohibit or restrict the 
use of the Rubso site for the discharge of 
dredged or fill material should be 
submitted to the person listed under 
ADDRESSES within 80 days of the date of 
this notice. 
ADDRESSES: Comments should be sent 
to Mr. Mario Del Vicario, Chief. Marine 
and Wetlands Protection Branch. U.S. 

Environmental~Proteation Agency. ,: or prepare a recommended 
Region 11.28 Federal Plaza. New York. determination. If he prepares a .. 
NY 10278. . r . recommended determination. he then 
FOR FURTMER INFO~MA~ON COMTACC . forwards it end the;complete. . . . . 
Mr. Mario Del Vicarjo, Chief. Marine administrative. record compiled in the . .' 
and Wetlands Protection Branch, U.S. Region to the Assistant Administrator 
EPA Region II,26 Federal Plaia. New for Water at EPA's headquarters for'a 
York. NY 10278.~I21212895170; final decision affirming. modifying. or . - - 
SUPPLEMENTARY JNMRMA11ON: 

I. Description of the Section . . 
Recess 

The Clean Water Act, 33 U.S.C. 1231 
el seq., prohibits the discharge of 
pollutants. including dredged and fill . 
material, into the waters of the United 
States (including wetlands) except in 
compliance with. among other things. 
section 404.33 U.S.C. 1344. Section 404 
authorizes the Secretary of Army. acting 
through the Chief of Engineers. to 
authorize the discharge of dredged or fill 
material at specified sites through the 
application of environmental guidelines 
developed by EPA in conjunction with 
the Secretary or where warranted by the 
economics of anchorage and navigation, 
except as provided in section 404(c). , 

Section 404(c) authorizes the 
Administrator of EPA, after notice and 
opportunity for hearing. to prohibit or 
restrict the use of a defined site for. 
disposal of dredged or fill material 
where he determines that such use . 
would have an unacceptable adverse 
effect on municipal water supplies. 
shellfish beds and fishery areas 
(including spawning and breeding 
areas:. wildlife or recreational areas. 

Regulations published in 40 (3% Part 
231 establish the procedures to be 
followed by EPA in exercising its 
section 404(c) authority. Whenever the 
Regional Administrator has reason to 
believe that use of a site may have an 
unacceptable adverse effect on the . 
pertinent resources, he may begin the 
process by notifying the Corps of 

. Engineers and the applicant that he  
intends to issue a proposed 
determination under section -(c). 
Unless the applicant or the Corps 
persuades the Regional Administrator 
that there will not be unacceptable 
adverse impacts or identifies corrective 
measures satisfactory to the Regional 
Administrator within 15 days, the 
Regional Administrator publishes a 
notice in the Federal Register of his 
proposed detennination. soliciting 
public comment and offering an 
opportunity tor a public hearing. . 
Today's notice represents this step in 
the process. 

Following the public hearing and the 
close of the comment period. the 
Regional Administrator decides whether 
to withdraw his proposed determination 

rescinding the recommended 
determination, The Corpa of Engineera 
and the applicant are pmvided with 
another opportunity for consultation 
before this final decision is made. It is 
important to note that this section 404fc) 
action is being initiated in response to 
an after-the-fact permit action by the 
Corps pursuant to 33 CF'R 3283(e) a n d  
therefore. primarily .involves exis ting 
unauthorized fill. EPA may follow up 
this siction 404(c) action with an 
enforcement action with respect to the " 
unauthorized fill. 

U. Descriptien of the Site 

A. Russo Site . 
Prior to filling in I=. the Ruaso site 

was characterized by 57.5 acres of 
palustrine emergent marsh, dominated 
by common reed (Phmgmjt~s austmlis) 
and blue joint grass (Culamagmtis 
canadensis). Groupings of aspen 
(Populus tremuloides) and ephemeral 
ponds were interspersed within t!!e 
tract. The site ia situated within a larger 
palustrine emergent marah along the 
Hackensack River commonly referred to 
as the Empire tract of the Hackensack 
Meadowlands This tract was cut off 
from tidal river flow by dikea placed in 
the 1920'8. The Ruseo site receives' 
upland drainage and storm water runoff 
from adjacent areas and transfers this 
drainage via ditches dredged on site in 
the 1920's to Moonachie Creek which 
drains to the H a c k e n d  River. 
Moonachie Creek has had a tide gate at 
its confluence with the Hackensack 
River since the 1920's. 

Wistorfcally the site has impounded 
large areas of water. For example. 
during construction of the western spur 
of the New Jersey Turnpike from 1969 to 
1971 ditches within the Empire Tract 
were filled with fill material and 
drainage was blocked. The Empire tract 
including the Russo site became an 
impoundment area with standing water. 
When turnpike construction was 
finished in 1971 the drainage ditches 
were re-dredged. No further 
maintenance of these ditches or those 
on the Russo site has occurred since 
then. In addition, severe storm events in 
conjunction with the inadequate 
drainage provided by unmaintained 
ditches on the Russo site have resulted 
in storm water retention and 
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impoundrsct relstrd to storni water 
back-up upstream of the Moonachie 
Creek tide gate. 

Between 1981 akld 1985 Russo 
Development Corporatior? discharged 
52.5 acres of fill material, shot rock (a fill 
mixture of clean dirt and rock) from 
excavation sites in New York, on the 
site without Department of the Army 
authorization. Six: warehouses were 
constructed on 44 of the 52.5 acres of fill 
and are currentlyitenanted; 8.5 acres of 
fill remain undeveloped. The remaining 
five acres of wetland on site which did 
not receive fill have developed into a 
freshwater pond edged by cattail (Typha 
sp.) and common reed. The Russo 
Development Corporation has sought 
after-the-fact Department of the Army 
authorization to maintain the 52.5 acres 
of fill and authori&ation to discharge fill 
material into the Iiemaining 5 wetland 
acres for the purpose of constructing 
more warehouses, The Russo site was/ 
and remains wetllnds and waters of the 
United States pursuant to 33 CFR 328.3 
and 40 CFR 230.3. The site therefore is 
subject to regulations under section 404 
of the Clean Water Act and a 
Department of the Army 404 permit is 
required to dischapge fill onto the site. 
This permit issuarice must be in 
compliance with the section 404(b](l] 
Guidelines. 

- Currently, mushat, waterfowl and a 
variety of rodents have been observed 
on the remaining five wetland acres on, 
site. Historical addounts of wildlife use, 
prior to or at the time of discharge of 
525 acres of fill, list grey fox 
(occasional). rabbit, pheasant, 
waterfowl, woodcock, killdeer and, 
marsh-associated 8ongbirds. In addition, 
waterfowl utilization was high when the 
Russo site impounded large areas of 
water. Prior to diaqharge of fill the site 
functioned in sediment and toxicant 
retention, contributing to water 
purification. After discharge of fill, 52.5 
acres of the site was transforxped from a 
reed, blue-joint gram and interspersed 
emergent vegetative copun i ty  into an 
upland industrial building complex. The 
discharge of All redulted in a higher site 
elevation, a compldte change in 
substrate and hydrology with the 
consequent loss of occasional open 
water impoundmeat, the loss of 
ephemeral ponds. the loss of wetland 
vegetation and animal communities 
associated with wetland habitat and 
the loss of sediment and toxicant 
retention capacities. 
B. The Hockensack Meadowlands 
District I 

The Russo site is part of the 
Hackensack Meadowlands ecosystem. 
The 7,0004,000 aares of wetlands 

contained therein provide habitat for 
many species of waterfowl, wading 
hirds. shorebirds, passerines, raptors, 
and various mammals, reptiles and 
amphibians. 

While the Meadowlands perform 
critical environmental functions, they 
are under intense development pressure. 
In fact, the Hackensack Meadowlands 
Development Commission (HMDC) 
reports that the wetlands acreage in the 
Meadowlands District decreased from 
10,521 to 7,800 acres between 1972 and 
1984. The HMDC Master Zoning Plan 
provides for development of 
approximately an additional 2,200 acres 
of wetlands. 

Because of the concern that 
development in the wetlands and flood- 
plain areas of the Meadowlands would 
conflict with section 404 of the Clean 
Water Act. the Fish and Wildlife 
Coordination Act of 1958, and other 
federal policies, EPA and the U.S. Fish 
and Wildlife Service (FWS] presented 
recommendations to the Corps of 
Engineers in 1981 concerning potential 
permit reviews. In particular, EPA and 
FWS divided theMeadowlands into 
marginal and critical wetlands 
categories. The Agencies anticipated 
that permits could be granted for 
"marginal wetlands". provided adequate 
compensation and other appropriate 
permit conditions were imposed. The 
Russo site was designated in this 
category. For "critical, high quality, and 
extremely productive wetlands," EPA 
and FWS indicated that they would be 
likely to recommend pennit denial. If a 
pennit were issued, compensation of at 
least two wetland acres for every acre 
lost would be necessary. 

While the 1981 policy reflected an 
initial effort to distinguish among 
wetlands, it was based on a preliminary 
and limited data base. Consequently, 
EPA in late 1985 initiated an Advanced 
Identification study within the 
Hackensack Meadowlands with the 
support of other federal and state 
agencies. The study is evaluating 
wetland values, as well as impacts of 
the intense development pressures to 
these wetlands, in much greater detail. It 
is EPA's expectation that the results of 
the study will serve as  a template for 
future section 404 permit decisions in 
the Meadowlands. During this time 
frame, HMDC will also be revising its 
Master Plan for a number of reasons, 
including the fact that the Master Plan 
has not been subject to review for 
consistehcy with the National 
Environmental Policy Act and section 
404 of the Clean Wnter Act. 

7, 1987 / Notices 

111. Proceedings to Date 

For the reasons stated earlier, a 
Department of the Army permit is 
required to discharge fill onto the Russo 
site. The Russo Development 
Corporation has sought an after-the-fact 
Department of the Army permit for the 
existing and proposed work previously 
described. 

The Corps of Engineers issued Public 
Notice 12360-85690-J1 for this 
application on August 28,1985 proposing 
to maintain the 52.5 acres of 
unauthorized fill. to authorize 5 further 
acres of fill for the purpose of 
constructing warehouses and to require 
mitigation for the entire 57.5 acres. The 
Corps has approved Russo Development 
Corp.'s mitigation ptoposal which 
includes enhancement of existing 
wetlands within the Hackensack 
Meadowlands to provide a 0.5:l 
[enhance:lost) value-for-value 
compensation for the wetlands lost and 
a deed restriction securing permanent 
preservation of 23 wetland acres owned 
by the applicant in Troy Meadows of the 
Passaic River basin (i.e., outside of the 
Hackensack River basin). 

The Corps advised EPA of its 
intention to issue the permit as 
requested by the Russo Development 
Corporation with the mitigation 
discussed above. EPA Region I1 
reiterated previously expressed ' 
objections to the project and requested 
2:1 complete and appropriate mitigation 
to replace the functions and values 
provided by all 57.5 acres. EPA did not 
seek removal of the warehouses on the 
44 acres that had been illegally filled, . 
since restoration was unlikely to return 
the site to its previous wetland state. 

EPA sought to resolve its concerns 
through procedures established by the 
federal agencies under section 404(q) of 
the Act [see the 404(q) Memorandum of 
Agreement, November 1985). Section 
404[q) directs the Corps and EPA to 
enter into an agreement to coordinate 
and expedite pennit decision making. In 
October 1986 correspondence, the 
Regional Administrator requested 
notification of the Corps of Engineers 
permit decision on the Russo application 
in accordance with these procedures. 
Accordingly, on December 22,1986 the 
Corps submitted a preliminary Notice of 
Intent to Issue (NII) a permit to EPA and 
other federal agencies. In response 
(December 24,1986). the Regional , 
Administrator requested a meeting with 
the Division Engineer and suspension of 
further actions on the permit 
application. Following their January, 
1987 meeting, the New York District 
Corps reexamined the preliminary NII 
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. , * 
and submitted a final NII maintaining Those portions of the guidelines the monotypic vegetative cover. In 
the tows  decision to issue a permit relating to significant degradation of addition, FWS noted. and EF'A agrees. - without the mitigation EPA considered waters of the U.S. (40 CFR 230.10(c)), to that the site provided the wildlife 

, necessary. h April 20,1987 minimizing adverse impacts to aquatic habitat functions of a Lleadowlands 
correspondence the Assistant resources (40 CFR 430.10(d)] and to the wetland and supported wetland- 
Administrator for Water. requested that determination of cumulative effects on associated wildlife even though the 
the Assistant Secretary of the Army the aquatic ecosystem (40 CFR 230.11(g)] habitat was monotypic. Moreover, FWS 
(Civil Worhs) refer the New York are of particular importance to considers the five acres Russo seeks to 
District Cdrps decision to a higher level evaluating the unacceptability of fill to be a good quality wetland. 
for re-evaluation. The Assistant environmental impacts in this case. The five remaining acres which have 
Secretary denied EPA's request. Compliance with the Guidelines requires not yet been filled consist of a 3 acre 

Having exhausted these procedures that no discharge of dredged or fill pond and 2 acres of palustrine emergent 
for resolution of EPA's concerns, the material shall be permitted if it causes marsh with phragmites, cattail, dwarf 
Regional Administrator initiated section or contributes to significant degradation spikerush, and juncus spp. This 
404(~) procedures through which the of waters of the U.S. Effects contributing freshwater pond with associated 
EPA Administrator may exercise a veto to significant degradation include but emergent vegetation contributes to the 
over the specification by the Corps of are not limited to the loss of wildlife diversity of wetlands within the 
Engineers of a site for the discharge of habitat or the loss of a wetland's Meadowlands District and provides 
dredged OF fill material. The Regional capacity to assimilate nutrients. quality habitst of food and cover to 
Administrator notified the District Compliance with the guidelines requires wetland-associated wildlife. especially 
Engineer and the Russo Development that no discharge be permitted unless waterfowl, wading birds, and muskrat. 
Corp. (May k6.1987) of his intent to appropriate and practicable steps have Loss of the additional five acres can 
issue a public Notice on his proposed been taken to minimize adverse impacts therefore be expected to adversely 
section 404(c) determination and of the discharge on the aquatic affect wetland associated wildlife. 
notified eaoh that there would be a 15 ecosystem. In addition. the guidelines In addition to the direct loss of the 
day consultation period to resolve his state that the permitting authority Russo site. there is reason to conclude 
concern regarding the significant should collect and solicit information that there may be more farereaclling 
adverse effects. The Corps and the concerning cumulative impacts and repercussions on wildlife values. 
RUS~O Development Corp. responded document and consider this Because of the extensive paat losses of - (May 27.1987 and June 10.1987 during the decision-making process. wetlands in the Meadowlands, EPA 
respectively) concluding that the project Thus* it is appropriate under section believes there is cause to conclude that 
did not post$ any unacceptable adverse 404(c) take whether the the past and fum fill of the  uss so site 
effects. The consu~tation period closed project has or will result in significant is likely to contribute to cumulative 
on June 11,1987. Following a review of degradation to aquatic resources* adverse impacts on wildlife. AS 
mponses mceivad from the COPS and particularly Or whether mentioned above, gradual and continual 
the applicant, the Regional the proposed is adequate to wetland development has diminished 
Administrator concluded that no new the impacts the RussO project. the Meadowlands District's wetlands by 
information had been provided and. B. Impocts to Filling the Russo Site 2721 acres (10,523 to 7,800) and, the 
therefore, he was not persuaded that As discussed previously. the existing Hackensack 
there would be no unacceptable adverse and proposed fill haslwill replace the Development Commission's Master Plan 

! 
effects from the existing and proposed wetland soils, vegetation and hydrology provides for the development of ah 
fill. with impervious surface resulting in a approximate additional 2.200 acres. The 
IV. Basis for Roposed Determination loss of the site's sediment and toxicant Fish and has 

retention capabilities. In addition, the designated wetland areas within the 
A. Section W ( c )  Criteria existing and proposed fill is and will be eastern *yway* a which 

The Clean Water Act requires that a source of pollutants to adjacent the Hackensack Meadowlands falls. as 
exercise of the final section 404(c] aquatic areas during rainfall events. priority areas in their Waterfowl 
authority be based on a determination Beyond these general but very Management Plan (May 1988). The 
of "unacceptable adverse effect" on significant environmental impacts, EPA Service reports that the degradation of 
municipal water supplies. shellfish beds, believes wildlife has and will be migration and wintering habitat have 
fisheries, wildlife or recreational areas. significantly affected by the fill at the contributed to long-term downward 
The regulations define unacceptable Russo site. Historical accounts of trends in some duck populations. In 
adverse effect: wildlife use prior to or at the time those periods when the Russo site 

discharge of the fill list wetland- , impounded large areas of water, Impact on an aquatic or wetland ecosystem 
which is likely to result in significant associated songbirds and waterfowl, waterfowl were numerous on the site. In 
degradation gf municipal weter supplies or woodcock* killdeer* pheasant. rabbit addition, population declines would be 
significant loss of or damage to fisheries, and, occasional grey fox. Loss of 52.5 expected for those less mobile wetland- 
sheilfishing, gr wildlife habitat or recreation acres of habitat is likely to have associated species such as muskrat and 
areas. In evaluating the unacceptability of disturbed at least the marsh-related other rodents, reptiles and amphibians. 
such impacts, consideration should be given species, particularly in view of Ecological theory suggests that 
to the relevant portions of the section development north and west of the disturbed animal populations do not 
J041b)(l) Guidelines (40CFR Part 230)- (40 project site also encroaching on wildlife necessarily simply shift into remaining 
CFR 231.2 (e)) habitat. FWS and the Corps have habitat. Depending on the habitat's 

The preaMble to the 404(c) regulations characterized the 52.5 acres of the Russo carrying capacity disturbed populations 
explains that one of the basic functions site as low to moderate habitat prior to may perish or displace other organisms 
of section &(c) is to police the its being filled. FWS has explained that which may perish. 
application of the section 404(b)(l) this rating is based upon the lack of There is not a great deal of existing 
Guidelines. diversity of wildlife habitat because of tnformation in the record identifying the 



29434 Federal Re&ter hl Vol: 52, No: -152 1 Friday, August 7, 1987 1 Notices - 
specific values and functions provided 
by the formerly existing wetlands. For 
that reason EPA 8trongly encourages the 
public to submit any relevant 
information. EPA believes, though, that 
the Meadowlands environment cannot 
tolerate the loss of the Russo site unless 
the ecological values the site served/ 
serves are compensated for. 

In order for filling of the site to be 
consistent with the section M(b)( l )  
Guidelines, EPA believes adequate 
mitigation must be provided to assure 
replacement of the wildlife values and 
functions. thereby stemming the net loss 
of wildlife habitat in the Meadowlands.' 
Wetland enhancement and creation to 
provide complete dompensation for 
wetland values lost would constitute 
appropriate mitigation in this case. 

It appears, howdver. that adequate 
mitigation will not be provided. Russo 
has offered only td compensate on a 
0.5:l value-for-value basis by enhancing 
existing wetlands Within the 
Meadowlands District and to place a 
deed restriction dd 23 acres of wetlands 
it owns outside the District. 

The informatiop provided to date on 
the proposed mitigation does not 
identify a particular site and is too 
limited to evaluate the anticipated 
ecological gains and the probability of 
success. Thus, contrary to EPA's and 
FWS's consistent tomments that 1:1 to 
2:l value-for-value compensation is 
necessary to prevent net loss of wetland 
values and functidns, the proposed 
mitigation is unlikely to accomplish that 
goal. Moreover, the deed restriction 
affords only questionable environmental 
benefit since the wetland site would 
already be protected from significant 
degradation. under section 404 in the 
event that the diacharge of fill were 
proposed. 

Since EPA'r fint mkponae to tha Carp'r Public 
Notice of Rurw'r appli/iatlon for a permlt in 
September. 1985. EPA has conristently rtated that 
mitigation to replace Wetland functionr and values 
Ir requid. However, in the fall of EPA 
quertioned not only the adequacy of Ruuo's 
mitigaion proporal but also whether then were not. 
in fact practicable alternatives to urlng the R u m  
slte for conrtmcting w&rehouaes. EF'A ha8 taken the 
positlon that mitigatiw cannot be used to 
ampenrate for avoidable 1- la.. where them 
are practicable alternatives to filling e wetland rite. 
Consequently, EPA ru&esled that (1) mitigation 
providing value-for-valbe replacement be required 
for the )r acre8 that have been filled and contaln 
warehouses. 121 msto@tbn be mqulred for the 8.5 
acre8 that have been filled but contain no 
warehouren and. (31 that a pennlt be denied to fill 
the remaining 5 wetladd acrer. However. arrerring 
tht exlrtence of practibable alternatives in the 
context of an after-the-fact pennit raiaer particularly 
difficult analytical issller that go far beyond thoae 
raised In thin particular pennit application. 
Consequently, I have decided not to punue the 
practiceble altemativdr Irruer in this section W(c)  
action. 

EPA consequently has concluded that 
the loss of 57.5 acres of wetlands. taken 
in the context of the cumulative loss of 
wetland acreage occurring in the 
Hackensack Meadowlands, could result 
in signficant loss and damage to wildlife 
habitat areas. Unless and until the 
Russo Corporation agrees to provide 
adequate mitigation as described above, 
it is EPA's view that an after-the-fact 
permit for 52.5 acres and a pre-discharge 
permit for five acres could result in 
unacceptable adverse impacts to 
wildlife within the meaning of section 
404(c) and 40 CFR 231.2(e). Accordingly. 
EPA propoaes to prohibit the use of the 
Russo site for discharge of fill material 
under the conditions reflected in the 
permit the Corps proposes to issue. 
Thus, the fill of the five remaining acres 
of wetlands would be prohibited. In 
addition. EPA may initiate enforcement 
action with respect to the unauthorized 
fill of the 52.5 acres in order to achieve 
appropriate restoration of or mitigation 
for the filled area. 

V. Solicitation of Comments 

EPA would like to obtain comments 
on: (1) Whether or not the impacts of 
such discharge would represent an 
unacceptable adverse effect as 
described in section m ( c )  of the Clean 
Water Act; (2) the vegetative and 
hydrologic characteristics of the subject 
site and observations of or information 
concerning wildlife on the site prior to 
and after the placement of fill material; 
(3) observations of or information 
concerning wildlife in wetlands similar 
to the subject site and in the 
Hackensack Meadowlands in general: 
(4) what corrective action, if any, could 
be taken to reduce the adverse impacts 
of the discharge; (5) the need for a public 
hearing and; (6) whether the Regional 
Administrator should recommend to the 
Assistant Administrator for Water the 
determination to prohibit or restrict the 
discharge of dredged or fill material on 
the site. Comments should be submitted 
within 00 days of the date of publication 
of this Federal Register notice to the 
person listed above under ADDRESSES. 
All comments received will be fully 
considered by the Regional 
Administrator in making his decision to 
prepare a recommended determination 
to prohibit or restrict filling of the Russo 
site or to withdraw t h i ~  proposed 
determination. 

Regional Administmtor. 
[FR Doc. 07-17187'~Ued 8-5-87; 8:45 em] 

FEDERAL EMERGENCY 
MANAGEMENT AGENCY 

Agency Information Collection 
Submitted to the Office of 
Management and Budget for 
Clearance 

The Federal Emergency Management 
Agency (FEMA] has submitted to the 
Office of Management and Budget the 
following information collection 
package for clearance in accordance 
with the Paperwork Reduction Act (44 
U.S.C. Chapter 35). 
Type: Extension of 30074142 
Title: Hazard Identification, Capability 

Assessment, and Multi-Year 
Development Plan (HICA/MYDP) for 
Local Governments 
Abstract: FEMA requires consistent 

information on the status of State and 
local emergency management and the 
impact of FEMA funds on improving 
capability. HICAIMYDP data has 
established a nationwide baseline on 
State and local hazards, current 
capability, and resource requirements. 
Data is being used to set program 
priorities, prepare the FEMA budget. 
allocate funds. and provide reports to 
Congress. 
Type of Respondents: State or local 

governments 
Number of Respondents: 3,410 
Burden Hours: 55,910 
Fmquency of Recordkeeping or 

Reporting: Annually 
Copies,of the above information 

collection request and supporting 
documentation can be obtained by 

- 
calling or writing the FEMA Clearance 
Officer, Linda Shiley, (202) 648.2624,500 
C Street, SW.. Washington, DC 20472. 

Comments should be directedto 
Francine Picoult, (202) 395-7231. Office 
of Management and Budget. 3235 NEOB, 
Washington, DC 20503 within two 
weeks of this notice. 
Wesley C Moors, 
Director, m i c e  of Administmtive Support. 
[FR Doc. 87-17953 Filed 8-6-87: 8:45 am] 
mwna CODE r t i c o i r  

FEDERAL MARITIME COMMISSION 

The Federal Maritime Commission 
hereby gi1.e~ notice of the filing of the 
following agreement(s) pursuant to 
section 5 of the Shipping Act of 1984. 

Interested parties may inspect and 
obtain a copy of each agreement at the 
Washington, DC Office of the Federal 
Maritime Commission. 1100 L Street. 
NW., Room 10325. Interested parties 



bfunicipl Clerk 
Born of Carlstadt 
500 Madison Street  
Carlstadt, New Jersey 07072 

Dear Sir/Iiadaan: 

Enclosed is a copy of the Public Notice describing the ESnviromntal 
Protection Agency's proposed determination to prohibit or restrict the 
dischaxge of dredged o r  f i l l  material in to  wetlands owned by the Russo , 

Welopnent Corporation i n  Carlstadt. \Wid you please post the enclosed 
notice i n  a praninent location available fo r  review by the public. Please 
note that the cannent period closes in  s ix ty  days fran the date, August 
7, 1987, of t h e  notice. 

Sincerely, 

Mario E e l  Vicario, Chief 
Elarine and Fdetlands Protection Branch 

Enclosure 



Dear 

Ehclosed is a copy of the Public Notice describing the proposed determination 
to prohYbit o r  restrict the discharge of dredged f i l l  material in to  wetlands 
within the Russo Developnent Corporation property i n  Carldstadt, New Jersey. 
Please mte tha t  the ccment period closes i n  s ix ty  days from the date of the 
notice. I f  you wish to send carnnents, please address them to me a t  U.S. EPA 
Region 11, 26 Federal Plaza, New York, New Y o r k  10278. 

Sincerely, 

Mario Uel  Vicario, Chief 
Marine and Wtlands Protection Branch 



M r .  R i c h a r d  S c h a e f e r  
R e g i o n a l  D i r e c t o r  . 
N a t i o n a l  M a r i n e  F i s h e r i e s  S e r v i c e  
1 4  Elm S t r e e t  
G l o u c h e s t e r ,  MA 01930 

M r .  S t a n  G o r s k i  
N a t i o n a l  ~ a r i n e  F i s h e r i e s  S e r v i c e  
Sandy  Hook Lab 
H i g h l a n d s ,  N J  07732 

M r .  J o h n  W e i n g a r t  
Director 
D i v i s i o n  o f  Coastal R e s o u r c e s  
P.O. Box 1 8 8 9  
T r e n t o n ,  N J  08625  

M r .  James T r i p p  
E n v i r o n m e n t a l  D e f e n s e  Fund ,  I n c .  
475 P a r k  Avenue,  S o u t h  
N e w  York,  N e w  York 10016  

M r .  Howard L a r s e n  
R e g i o n a l  Director 
U.S, F i s h  a n d  W i l d l i f e  S e r v i c e  
1 Gateway C e n t e r  
S u i t e  700 
Newton C o r n e r ,  MA 02158 

M r .  C l i f f o r d  Day 
F i e l d  S u p e r v i s o r  
U . S +  F i s h  a n d  Wildlife Service 
P.Or BOX 534 
705  W h i t e  Horse' P i k e  
Absecon ,  N J  08201  

D r .  R i c h a r d  T. Dewl ing  
Commis s ione r  
N e w  J e r s e y  D e p a r t m e n t  

o f  E n v i r o n m e n t a l  P r o t e c t i o n  
CN 402 
T r e n t o n ,  N J  08625  

M s .  M a r g a r e t  U t z i n g e r  
The Hackensack  R i v e r  C o a l i t i o n  
P.0 .  BOX 4233  
R i v e r  Edge,  N J  07661-4233 

M s .  Ann G a l l i  
Hackensack  Meadowlands  Deve lopment  

Commiss ion 
One DeKorte P a r k  P l a z a  
L y n d h u r s t ,  N e w  J e r s e y  0 7 0 7 0 1  



C o l o n e l  Mar ion  L. C a l d w e l l ,  Jr .  
D i s t r i c t  E n g i n e e r  
Corps  o f  E n g i n e e r s  
N e w  York D i s t r i c t  
26 F e d e r a l  P l a z a  
N e w  York,  N e w  York 10278-0090 

B r i d a g i e r  G e n e r a l  C h a r l e s  E .  W i l l i a m s  
D i v i s i o n  E n g i n e e r  
Nor th  A t l a n t i c  D i v i s i o n  
U.S. Army C o r p s  o f  E n g i n e e r s  
90 Church  S t r e e t  
N e w  York,  N e w  York 1007-2979 

M r .  Thomas G i l m o r e  
N e w  J e r s e y  Audubon S o c i e t y  
790 Ewing Avenue 
F r a n k l i n  L a k e s ,  N . J .  07417 

Russo  Development  C o r p o r a t i o n  
7 1  Hudson S t r e e t  
Hackensack ,  N J  07601  

M r .  S t e v e n  G r a y ,  Esq .  
Waters, McPherson,  McNeill 
400 P l a z a  D r i v e  
S e c a u c u s ,  N J  07094 

M r .  Thomas Wells 
A s s i s t a n t  Director 
N e w  J e r s e y  C o n s e r v a t i o n  F o u n d a t i o n  
300 Mendham Road 
M o r r i s t o w n ,  N J  07960 



AUG 0 5 1987 
klivery order #O2-OlOA (Contract t8G-04-ZU33) tor the 
Russo 404(c) Action 

Barbara Pastalove, Chiet 
Environmental Impacts Branch (2PWEI) 

Kevin B. Weaver, Contracting Otticer 
Facilities and Administrative Management Branch (2Plrt-PAM) 

Thru: Herbert Barrack 
Assistant Regional Administrator ior Policy and Management ( D M )  

1 
Please prmess the attached material as Delivery Order (W) #02-010A 
tor pranpt transnittal to our mission contractor, C.E. Maguire, Inc. 
The funds required to pertom the wrk associated with this DO ($20,000) 
should be appropriated tran the tunds in Account N-r 7BEM89WL11, 
Documnt Control N m W r  W2006. 

If you have any qwstions, please call me at Ext. 1892. 

Attachments 

I cc: Mi Ee l  Vicario, 2WW 
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Mews Release 
8 7 ( 3 7 )  Herman P h i l l i p s  (212)264-2515  

FOR RELEASE: J u l y  27 ,  1 9 8 7  

EPA PROPOSES TO DENY A WETLANDS FILL APPLICATION 

N E W  YORK -- I n  a h i g h l y  u n u s u a l  a c t i o n ,  t h e  Reg ion  2  o f f i c e  o f  

t h e  U.S. E n v i r o n m e n t a l  P r o t e c t i o n  Agency (EPA) is p r o p o s i n g  td 
deny  a  p e r m i t  wh ich  t h e  U.S. Army C o r p s  o f  E n g i n e e r s  i n t e n d s  t o  

i s s u e  f o r  f i l l i n g  i n  a w e t l a n d .  

Under S e c t i o n  404 o f  t h e  C l e a n  Water A c t ,  t h e  C o r p s  s u b m i t t e d  a  

f i n a l  n o t i c e  i n  March o f  t h i s  y e a r  t o  EPA and  o t h e r  f e d e r a l  

6 e g u l a t o r y  r e v i e w  a g e n c i e s  o f  i ts i n t e n t  t o  i s s u e  a p e r m i t  t o  

Russo  Deve lopment  C o r p o r a t i o n  o f  Hackensack  ( N J )  t o  m a i n t a i n  

52.5 a c r e s  o f  w e t l a n d s  a l r e a d y  f i l l e d  and  now p a r t i a l l y  o c c u p i e d  

by s i x  w a r e h o u s e s  i n  t h e  Hackensack  Meadowlands i n  C a r l s t a d t  

( N J ) ;  t o  a u t h o r i z e  f i v e  f u r t h e r  acres t o  be f i l l e d  f o r  c o n s t r u c -  

t i o n  o f  a d d i t i o n a l  w a r e h o u s e s ;  and  t o  a c c e p t  R u s s o ' s  c o m p e n s a t i o n  

p l a n  t o  r e p l a c e  o n l y  h a l f  o f  t h e  w e t l a n d s  l o s t  o n  a v a l u e - f o r -  

v a l u e  b a s i s .  

EPA, u n d e r  t h e  same s e c t i o n ,  p r o p o s e s  t o  e x e r c i s e  i ts  r i g h t  t o  

deny  t h e  p e r m i t  a n d  w i l l  s e e k  t h a t  n o  f i l l  be p l a c e d  i n  t h e  



five acres; that 8.5 acres of the 52.5 acres currently filled 

be restored; and that the remaining 44 acres be compensated for 

on a one-for-one, value-for-value, basis. 

The Corps maintains that the Russo project meets the requirements 

of Section 404 of the Act; however, Christopher J. Daggett, 

Administrator for EPA's Region 2, which includes New Jersey and 

New York State, said that "our analysis shows that the Russo 

project has degraded and will continue to degrader the environment 

and that the proposed compensation would not be an acceptable 

tradeoff for this damage." 

EPA is seeking comments from the public for 60 days after notice 
6 

is published in the Federal Register, expected shortly. Comments 

and requests for additional information should be directed to 

Mario Del Vicario, Chief, Marine and Wetlands Protection Branch, 

USEPA, 26 Federal Plaza, New York, NY 10278. EPA is seeking 

comments on: 1) whether the Agency should pursue its intent to 

deny the permit, 2) what adverse impacts have occurred, 3) what 

are the pre-impact site characteristics and the occurrence of 

wildlife, 4 )  what corrective action, if any, could be taken and, 

5) whether the Agency should conduct a public hearing. 

Background 

Under Section 404 of the federal Clean Water Act, the U.S. Army 
Corps of Engineers issues permits for certain discharges of dredged 
or fill material. in waterbodies or wetlands. Filling a wetland 
can result in the contamination of surface and groundwater, the 
destruction of fish and wildlife, and the elimination of a wet- 
land's capacity to control floods. EPA, under this section of the 
Act, reviews and comments to the Corps on the Corps' decisions. 



Prior to filling in 1981, the Russo site contained 57.5 acres of 
palustrine wetlands within the primarily estuarine marsh system 
of the Hackensack Meadowlands. The Meadowlands, which are under 
intense development pressure, are situated within a highly industrial 
and residentially developed complex. Thus, the wetlands serve as 
a refuge for wildlife. 

Between 1981 and 1985, Russo filled 52.5 acres without authoriza- 
tion by the Corps. Six warehouses, currently tenanted, were con- 
structed on 4 4  of the acres; 8.5 acres of fill and 5 acres of 
wetlands remain on site. Russo proposes to build more warehouses 
on the 13.5 acres. In 1985, the Corps served a cease-and-desist 
order to Russo and advised the company to submit an application 
for an after-the-fact permit for the fill. Russg submitted an 
application which included provisions for wetland compensation 
providing one half of the values lost. 

The Corps concluded that the requirements of Section 4 0 4  of the 
Clean Water Act were met. The Corps maintained its position and 
did not resolve EPA's concerns, leaving EPA no alternative but 
to initiate the denial process. 



i~deral Re~iister Publication ot tkrc Prcq.x)scd ik.tt?minalion tm Prmlbit or - ---.----^- -'- - ^ -  

l?estT~ct the Specification ot a t ~  m a  for Use as a jfis1ml Sitc 
Chrissopher 3. Daggett 

Clur i s tqdwr J . kr$p tt 
Keyior .ra l  ministrator (&,A) 

niea m t u s  
F'tderal Register Oft ice (PH-223) 

Attached is a Peckrid wisrer rmtice atuw3ncing a g&qmstK1 deterinination, 
pursuant to s i~~~ (~} -o f : t t . t e  Clean Water Act, to prohibit the dischawe 
bt till  merial inta wetlarxb i n  the Hackensack P ~ & & I ~ ,  Carlstadt, 

- 

kiow Jersey. 
d - 

Ir have any questions an this sutrslittal, p l o e  'call Mario &l Vicario, 
Chitf of the Marine and Wtl- Protection Branch a t  8-264-5170. 



Notice: 87-43 Date: August 7, 1987 

Prqmsed Determination to Prohibit or'Restrict the Specificatim 

of an Area for Use as a Disposal Site. 

MZKY: Environrrental Protection Agency 

ACTION: Not ice  

SUMMARY: Section 404 (c) of the Clean Water Act authorizes the 

Env immnta l  Protectiop Agency (EPA) to prchibit or restrict the 

discharge of dredged or fill nbterial at defined sites in  waters 

of the United States (including wetlands) i f  EPA detenuines, 

aflkr notice a d  opportunity for hearirg, that use of the site 

for discharge of dredged or f i l l  material wauld have an maccept- 

able ad-rse effect on various resauroes, including wildlife. 

EPA's Regional LMninistrator, Region 11, has masm to believe 

that the unauthorized discharge of f i l l  and the  prqmed discharge 

of f i l l  into wetlands by the  Use Develapaent Oorporation - 71 

fhdsan Street, Hackensack, New Jersey - within the Eackensadc 

EleaUowlands i n  Carlstadt, Nem Jersey for the purpose of huilding 
- 

wamhses my have unacceptable adverse effects on wildlife, 

Acabrdingly, t h i s  notice anncmces the Regional Pllehninistrator's 

pr-ed d e t e n n i ~ t i o n  to prohibit or restrict the discharge of 

dredged or f i l l  material a t  the site and seeks public c<mnent on 

his proposal. 

Pubtic Rearing 

EPA w i l l  schedule a public hearing if them is a significant 

d q m e  of public interest, or if Russo Developnt Corp., as 



-2- 

-owner and permit applicant, requests one. f f a public hearing 

is scheduled, public notice of a hearing w i l l  be issued and w i l l  

contain: 1) reference to t h i s  public notice of the paraposed 

determination, 2) the date, time, and place of the hearing and, 

3) a brief description of the nature and purpose of the hearing 

f ncludiq the rules and procedures. 

The public hearirg' muld be scheduled no ea r l i e r  than 21 days 

fran the date of t h i s  notice of proposed detemination. Requests 

. fog a public hearing s b l d  be submitted within 15 days of the 

date of t h i s  notice. 

DATES: All c#rrments on this proposed detenaination to prohibit 

I or restrict the use of the Russo site for the discharge of dredged 

or f i l l  should be s u h i t t e d  to the person l i s ted  under Addresses 

I - within 60 days of the date of t h i s  notice. 

AD-; m n t s  sharld be sent to Mr. Mario Del Vicar io ,  Chief, 

Marine and Wetlands Protection Branch, U.S. Envirormental Protection 

Ageincy Region I f ,  26 Federal Plaza, New York, NY 10278. 

FOII; NKLHER INEDRMATION 03NZJACT: m. m i o  Del ~icario,  Qlief , 
Marine and mtlards M t e c t i o n  Branch, U.S. EPA Region 11, 26 

Federal Plaza, New York, NY 10278, (212) -264-5170. 

I. Description of the  Section 404(c) Process 

The Clean Water Act, 33 USC 1251 - et seq., prohibits the 



discharge of pollutants, including dredged and fillmaterfal, into 

the waters of the United States (includirg wetlands) except in 

cdnpliance with, umng other things, Section 404, 33 USC U44. 

Section 404 authorizes the Secretary of Army, actirg through the 

Chief of Engineers, to authorize the discharge of dredged or fill 

material at specified sites thKlUgh the application of environmen- 

tal guidelines developed by EPA in conjunction with the Secretary 
l 

or where warranted by the eoonanics of anhrage and navigation, - 
except as prwided in Section 404(c). Section 404(c) authorizes 

the Administrator of after notice and opportunity for hearing, 

to prohibit or restrict the use of a defined site for disposal of 

dredged or fill material where he deternines that such use would 

have an unacceptable averse effect on municipal mtkr supplies, 
r; 

shellfish beds and fishery areas (includirg spawning and breedirg 

m a s ) ,  wildlife or recreational areas. - 
Regulations published in 40 CFR Part 231 establish the 

pmcedurei to be follwed by EPA in exercising its Section 404(c) 

autbrity. Wenever the Rsgional Administrator has reason to 

bexieve that use of a site may have an unacceptable adverse 

effect on the pertinent resources, he may begin the process by 

notifying the Corps of Engineers and the applicant that he intends 

to issue a paopsed determination under Section 404(c). Unless 

the1 applicant or the Corps persuades the Rsgional Wnistrator 

that there will not be unacceptable adverse hp~cts or identifies 

corrective maaswes satisfactory td the Regional Administrator 



within 15 days, the Regional Administrator publishes a notice i n  

the Federal Register of h i s  prcposed detennination, solici t ing 

public camrent and offering an opportunity for  a public hearing. 

ToQy's notice represents t h i s  s tep  i n  the process. 

Following the public hearing and the close of the carment 

pegiod, the Regional Administrator decides hether to withdraw 
I 

hi$ proposed determination or prepare a m n d e d  determination. 

I f  he prepares a reccmnended detennination, he then forwards it 

and the canplete administrative record canpiled in  the  Region to 

W Assistant Administrator fo r  Water a t  EPA's headquarters fo r  a 

f indl decision a i f  inning, raodif ying , or rescinding the reamended 

de t edna t ion .  !the Corps of Engineers and the applicant are 

provided with another opportunity for  consultation before t h i s  

f i red decision is made. It is important to note that t h i s  404(c) . 
adion is being initiated in response to an afterthefact pennit 

action by .the Corps pursuant to 33 CTR 326.3(e) and, therefore, 

primarily involves existing unauthorized f i l l .  EPAmay follow up 

this 404(c) action w i t h  an enforcanent action with respect to 

the unduthorized f i l l .  

11. Description of the Site 

A* -80 S i t e  

Prior to f i l l i ng  i n  1981, the Russo site was characterized 

by 57.5 acres of palustrine errrergentwrrsh, daninated by crmnon 

reed (Phracmites aust ra l is )  and blue joint  grass (Calamagrostis 



capadensis) . Groupings of aspen (Fopulus tranuloides) and ephe- - 
meral ponds Ere interspersed within the tract .  1he site is 

situated within a larger palustrine anergent marsh along the 

Hackensack River cumonly refered to as the mire tract of the 

HaNensack Meadowlands. This t r a c t  was cut off frcm tidal river 

flaw by dikes placed i n  the 1920's. -so site receives 

upland drainage and storm water nmof f frau adjacent areas and - 
transfers this drainage via  ditches dredged on site i n  the 1920's 

to MooMchie Creek which drains to the Hackensack River. Moons- I - 
. chie Creek has had a t ide  gate a t  its confluence w i t h  the Hacken- 

. sack River since the 1920's. 

Historically the site has impwnded large areas of water. 

For exrmple, during construction of the tes tern  spur of the New 
t i  

Jersey Turnpike fran 1969 to 1971 ditches within the mire Tract 

tere f i l l ed  with f i l l  material and drainage was blocked. 'Ihe 

-%re tract including the Russo site becane an kapwnmaent area 

w i t h  standing water. klren turnpike construction was finished i n  
1 

1971 the drainage ditches -re re-dredged. No further maintenance 

of these ditches or those on the Fbsso s i t e  has occurred since 

theh. In  addition, severe storm events i n  conjunction with the 

inadequate drainage provided by unnaintained ditches on the -so 

site have resulted in  storm water retention and impwndment 

related to storm water back-up upstream of the m a c h i e  Creek 

t ide  gate. 



Between 1981 and 1985 the Russo Develapnent tbrporation dis- 
- 

chazyed 52.5 acres of f i l l  material, shot rock (a  f i l l  mixture of 

clean d i r t  and rock) fran excavation sites i n  New York, an the  

site without Department of the Army authorization. Six warehauses 

were constructed on 44 of the 52.5 acres of f i l l  and are currently 

tenanted; 8.5 acres of f i l l  rerain undeveloped. The m i n i n g  

f ive  acres of wetland on site which did not receive f i l l  have 

develqpd in to  a frestajater pond edged by cattail (%J@m sp. ) and 

cabon reed. The -so Develqment Corporation has mught after- 

the-f act Department of the Anny authorization to maintain the 

52.5 acres of f i l l  and authorization to discharge f i l l  material 
, 

in to  the remaining 5 wetland acres fo r  the purpose of construct- 

ing more warehouses. The Russo site was/and remains wt lands  and 

waters of the United States pursuant to 33 CFR 328.3 and 40 CFR 

230.3. 3% site therefore is subject to regulations under Section 

404 of the Clean Water Act  and a -nt of the Army 404 

pennit is required to discharge f i l l  onto the site. This permit 

isquance must be i n  canpliance with the  404(b) (1) Guidelines. 

Currently, muskrat, waterfawl and a variety of rodents have 

been observed on the remaining f ive  wetland acres on site. 

Historical acoounts of.wildlife use, prior to or at  the time of 

discharge of 52.5 acres of f i l l ,  list grey fox (occasional), 

r u b i t ,  pheasant, waterfawl, vmdcock, killdeer and, marsh- 

associated songbirds. In addition, waterfowl ut i l iza t ion was 

high &en the Russo site impavlded large areas of water. Prior 

to discharge of f i l l  the site functioned i n  sediment and toxicant 



retention, cont r ih t ing  t o  water purification. After discharge of 

f i l l ,  52.5 acres of the site was transformed f ran a reed, blue-joint 

grass and interspersed emergent vegetative ccmnuni t y  into' an 

uplard industrial building cunplex. me discharge of f i l l -  resulted 

i n  a higher site elevation, a camplete change in  substrate and 

hydrology with the consequent loss of occasiondl open water 

iqmmdwnt, the loss qf ephemeral ponds, the loss of wetland 

vegetation and animal cammi t i e s  associated with wetland habitat, 

and the loss of sediment and toxicant retention capacities. 

. . 
B. The Hackensack Meadowlands District 

The Russo s i t e  is part of the Hackensack Meadowlards 8cosy- 

stan. The 7,000-8,000 acres of wetlands contained therein provide 

habitat f o r  onany species of waterfowl, wading birds, shorebirds, 

passerines, raptors, and variars mwtaals, reptiles and arrphibians. 

mile the Meadowlands perform critical envirormental functions, 

thql are under intense developtent pressure. In  fact, the Hackensack 

Meadowlands Ibvelapnent Ocmmission (HMDC) reports that the wetlands 

acrewe in  the HeadowlanSs District decreased fran 10,521 to 7,800 

acres between 1972 and 1984. The HMlX Master Zoning Plan provides 

for developrent of approximately an additional 2,200 acres of 

wetlands* 

Because of the concern t h a t d e v e l q p n t  i n  the wetlanbs and 

f loobplain  areas of the Meadawlmds would conflict  with Section 

404 {of the Clean Water A c t ,  the Fish and Wildlife Coordination Act 



of 1958, ard other federal policies, EPA and the U.S. Fish and 

Wildlife Service (FbS) presented reccmnendatians to the Oorps of 

Engf neers i n  1981 concerning potential pemi t  reviews. In  parti- 

war, EPA ard divided the Meadowlands in to  marginal and 

critical wetlands categories. The Agencies anticipated that 

p e d t s  could be granted fo r  "marginal wetlandsa, pravided adequate 

ccrclpensation and other hpprapriate p e d t  conditions e r e  imposed. - - The -so site was designated i n  this category. For .critical, 

high quality, and extrenely productive wetlands,. EPA and EWS 

indicated that they would be l ikely  to reconaend permit denial. 

I f  a permit were issued, canpensation of a t  l eas t  two wetland 

acres for every acre los t  waild be necessary. 

mile the 1981 policy reflected an i n i t i a l  e f for t  to d i s t i t r  

gui& mrg wetlanls, it was based on a preliminary d limited 

data base. Conseqwntly, EPA i n  late 1985 ini t ia ted an Advanced 

Identification study within the Hackensack Meadowlands with the 

s u p p r t  of other federal and state agencies. The study is evalrr 

ating e t l a n d  values, as well as impacts of the intense develcp 

ment pressures to these wetlands, i n  much greater detail .  It is 

EPAgs expectation that the results of the study w i l l  serve as a 

tanpilate fo r  future section 404 permit decisions i n  the Meadow- 

lands. During this time frane, HMDC w i l l  also be reyising its 

Master Plan fo r  a nunber of reasons, including the fact that 

the haster Plan has not been subject to review for consistency 

with the National Enviromntal  k l i c y  Act and Section 404 of the 



Cl&m Water Act. 

111. Proceedings to Date 

For the reasons stated earlier, a Department of the Army 

peanit is required to discharge f i l l  onto the Ihrsso site. me 
Russo I)evelqpnent Corporation has sought an after-thefact  Depart- 

- mefit of the A m y  permit for  the existing and proposed work pre- 
t 

viarsly described. 

'1Lhe O o q s  of Engineers issued Public Notice 12360-85690-51 

for th i s  application on August 28, 1985 praposing to maintain 

the 52.5 acres of unauthorized f i l l ,  to authorize 5 further acres 

I of S i l l  fo r  the purpose of constructing warehuses and to require 

I mitigation fo r  the ent i re  57.5 acres. The Oozps has apprwed 

-so Developent Oorp. I s  mitigation propasal which includes 

enhancement of existirrg wetlands within the Hackensack Headowlands 

to prwide . a 0.5 : 1 (enhance: last) value-for-value agmnsation 

for  the wetlands last and a deed restr ict ion searring pentanent 

preservation of 23 wetland acres owned by the applicant i n  Troy 

Eleacjws of the Passiac River basin (i.e., outside of the Hackensack 

River basin). 

The Oorps advised EPA of its intention to issue the pennit 

as requested by the Russo Developnent Oorporation w i t h  the mitiga- 

t ion discussed above. EPA -ion I f  reiterated previarsly expressed 

to the project and requested and appropriate 

mitigation to replace the functions and values provided by all 

57.5 acres. EPA did not seek removal of the wmhases on the 44 

0 



acres that  had been i l legal ly  f i l l e d  since restoration was m i k e -  

l y  to return the si$ t o  its previcus wetland state. 

EPA sought to resolve its concerns through procedures 

established by the federal crgencies under 404(q) of the A c t  (see 

- the 404 (q) Hemrandurn of Agreement, Novenber 1985). Section - 
404(q) directs the Corps and EPA to enter  into an agreement to 

coordinate anb expedite pennit decision making. In Octaber 1986 

correspondence, the  Rsgional Administrator requested not if ication 

of the Corps of Ergineers pennit decision on the Russo application 

i n  accordance w i t h  these procedures. Accordingly, on Deoaober 22, 

1986 the Carps submitted a preliminary No- ad Inkeat to Issue 

( N I I )  a pennit to EPA and other federal agencies. In response 

(Decenber 24, 1986 ) , the Regional Administrator requested a meet- 

i~ with the Division Engineer and suspension of further actions 

on the pennit applicatiorr. E b l l d n g  the i r  January, 1987 m t i n g ,  

the New York District Corps reexattined the preliminary N I I  and 

s W i t t e d  a f ina l  NII meintaining the Carps decision to issue a 

penhi t without the mitigation EPA considered n ~ ~ 8 s s a q .  In  April 

20, 1987 correspondence the Assistant a n i s t r a t a r  for Water, 

requested that the Assistant Secretary of the Amy (Civil WDrks) 

ref& the New Yo& D i s t r i c t  Oorps decision to a higher level for 

re-evaluation. The Assistant Secretaq denied EFA4s -st. 

I 

Having exhausted these procedures fo r  resolutim of EPA's 

caWems, the Rsgional Administrator in i t ia ted 404(c) procedures 

thraugh which the EPA Administrator may exercise a weto c m r  the  



specification by the Corps of Engineers of a site for the discharge 

of dredged or fill material. m e  Rsgional Administrator notified 

the District Engineer and the Rsso Develapnent Corp. (May 26, 

1987) of his intent to issue a Public Notice on his proposed 

404(c) detennination and notified each that there would be a 15 

day consultation period to resolve his concern regarding the 

significant adverse effects. m e  Oorps and the Russo Develaptrent 

Co*. mspended (May 27, 1987 and June 10, 1987 respectively) 

concluding that the project did not pose any unacceptable adverse 

effects. m e  consultation period closed on June 11, 1987. 

Following a review of responses received frcm the Oorps and the 

apglicant, the Regional Administrator concluded that no new 

idonnation had been provided and, therefore, he was not pursuaded 

that there would be no unacceptable adverse effects fran the 
- 

existing and propeed fill. 

N. Basis for m e d  Detednation 

A. Section 404(c) Criteria 

The Clean Water Act requires that exercise of the final 

Seation 404(c) authority be based on a detennination of "u~ccept- 

abLe adverse effectm on municipal water supplies, shellfish beds, 

fisheries, wildlife or recreational areas. The regulations 

define unacceptable adverse effect: 

Impact on an aquatic or wetland ecosystaa which is likely 

to result in significant degradation of municipal water 



, supplies or significant lass of or damage to fisheries, 

shellf ishirg, or wildlife habitat or recreation areas. In 

evaluating the unacceptability of such impacts, considera- 

tion ahaiLd be given to the relwant portions of the Section 

404( b) ( 1) Guidelines (40 CFR Part 230). 

40 CFR 231.2 (el 

m e  preanble to the 404(c) regulations explains that one of 

the basic functions of Section 404(c) is to police the application 
' of the Section 404 (b) (1) Guidelines. 

Tbse portions of the guidelines relating to significant 

degradation of waters of the U.S. (40 CFR 230.10(c) ) , to minimiz- 
irg adverse Lapacts to aquatic resou~ces (40 CFR 230.10(d) ) and 

to the determination of d a t i v e  effects on the aquatic ecosystem 

(40 CFR 230.11(g) ) are of particular importance to evaluating the 

una~ceptatiility of envimnnental impacts in this case. ~ l i m c e  

w i t h  the Guidelines requires that no discharge of dredged or fill 

raaterial shall be permitted if it causes or contributes to signi- 

ficant degradation of waters of the U.S. Effects contributing to 

significant degradation include but are not limited to the lass 

of wildlife habitat or the lcss of a wetland's capacity to a s M -  

late nutrients. Caupliance with the guidelines requires that no 

discharge be pePnitted unless appropriate and practicable steps 

have been taken to minimize adverse impacts of the discharge on 

the &patic eo08ysten. In addition, the guidelines state that 

the pemittirq autbrity should collect and solicit information 



- coilcerniq cunulative impacts and dxrnnent and consider this 

idolmation during the decision-making process. Thus, it is 

appropriate under 404 (c) to take into account &ether the project 

has or w i l l  result i n  significant degradation to aquatic resources, 

particularly wildlife habitat, o r  whether the propoeed mitigation 

is adequate to offset  the impacts of the Ihrsso project. 

B. fmpacts to Fil l ing the -so Site 

As discussed previausly, the existing and proposed f i l l  

has/will replace the wetland soils, vegetation and hydrology with 

kaperviaus surface resulting i n  a lass of the site's sediment and 

toxicant retention capabilities. In addition, the existing and 

propused fill is and w i l l  be a 80wtce of pollutants to adjacent 

aquatic areas during ra infal l  events. 

Be- these general but very significant envirorrmental im- 

pacts, EPA .believes wildlife has and w i l l  be significantly affected 

by the f i l l  a t  the Use site. H i s t o r i c a l  accounts of wildlife 

use prior to or a t  the time discharge of the  f i l l  list wetlanb 

as-iated songbirds and waterfowl, wodcock, killdeer, pheasant, 

rabbit and, occasional grey fox. Lass of 52.5 acres of habitat 

is likely to have disturbed a t  leas t  -$he mbh-related species, 

particularly i n  view of develqmnt  north and west of the project 

site also encroaching on wildlife habitat. E l S  and the mrps 

have characterized the 52.5 acres of the Russo site as low to 

maderate habitat prior to its being f i l led.  has explained 

that $his rating is based upon the lack of diversity of wildlife 



habitpt because of the mnotypic vegetative cover. In cddition, 

FW noted, and EPA agrees, that  the site provided the wildlife 

habitat functions of a Meadowlands wetland and supported wetlanb 

associated wildlife even though the habitat was monotypic. Wre- 

over, FbS considers the f ive acres Ibrsso seeks to f i l l  to be a 

good quality wetland. 
I 

C- - The five m i n i n g  acres which have not yet been f i l l ed  consist 

of a 3 acre pond and 2 acres of palustrine emergent marsh with 

ph$agrnites, ca t t a i l ,  dwarf spikerush, and junars spp. Pr is  

frteshwater pond with associated anergent vegetation contributes 

to the diversity of wetlands within the Weadcmlands District and 

prchrides quality habitat of food and cover to wetland-associated 

wildlife, especially waterfowl, wading birds, and rmskrat. Ims 

of the additional f ive  acres can therefore be expected to adversely 

affect wetland associated wildlife. 

In addition to the direct  loss of the Ihrsso site, them is 

reason to conclude that there may be mre far-reaching mperars- 

siol/ss on wildlife values. Because of the extensive past -losses 

of \Iretlarr& i n  the Weadwlands, EPA believes there is cause to 

conchlude that  the past and future f i l l  of the Ihlsso site is 

l ikely to contribute to emulative adverse knpacts on wildlife. 

As mentioned above, gradual and continual wetland deve1qpaent has 

diminished the Meadwlands District's wetlands by 2,721 acres 

(10 ,521 to 7,800 1 ad, the Hackensack ~ a d a w l a n d s  Develqpnt 

CEllmlssion's Mask Phn prwides for Ulo dsvelgment of an 



approximate additional 2,200 acres. The U.S. Fish and Vildlife 

Service has designated wetlard areas within the eastern flyway, a 

category into which the Hackensack Meadowlands fa l l s ,  as priority 

arbas in their  Waterfowl Mamgement Plan (May 1986). The Service 

reports t h a t  the degradation of migration and wintering habitat 

have m a t e d  to long-tern dawnward trends in seme duck popula- 

tions. In those periuds when the -so site fmpounded large - 
areas of water, waterfawl were mnrerrxls on the site. I n  addition, - - population doclines wadd be expected for thoee less mobile 

wetlanbassociated species such as nnrskrat and other rodents, 

I reptiles and arrphibians. Ecological theory suggests that disturbed 

ankaal populations do not mcessarily simply sh i f t  into r a i n i n g  

habitat. Depending on the habitat's carrying capacity disturbed 

papulaticms may perish o r  displace other organism which may 

perish. 

There is not a great deal of existing infoxnation in  the re- 

CON identifyirg the specific values and functions prcwidd by 

the fomerly existing wetlands. For that  reason EPA strongly 

encaurages the public to submit any relevant infonuation. EPA 

believes, ttmgh, tha t  the Meadowlands envimment cannot tolerate 

the loss of the W s o  site unless the ecological values the site 

se&ed/serves are ampensated for. 

In order for  f i l l ing  of the site to be consistent w i t h  the 

seation 404 (b) (1 Guidelines, EPA believes adequate mitigation 

mQt+be  pravided to assure replacement of the wildlife values d 



functions, thereby starmirq the net loss of wildlife habitat in 

the Meadcwlands. */ Wetland enhancenent and creation to prwide 
cmplete canpensation for wetland values lost would constitute 

apprqriate mitigation in this case. 

- It appears, bwwer, that adequate mitigation will not be - 
prwided. R~sso has offered only to ampensate on a 0.5:l value- 

1 

foevalue basis by enhancing existing mtlands within the Mad- - 
lards District ard to place a deed restriction on 23 acres of 

i . mUands it awns outside the District. 

I 2/ Sinoe EPA8s first response to the Oorp8s Public Notice of 

~ b ' s  application for a pennit in September, 1985, EPA has 

con9iistenly stated that mitigation to replace wetland functions 

and values is required. Hawever, in the fall of 1986, EPA ques- 

tioned I+ only the adequacy of Russo's mitigation proposal but 

alW *ether there were nat, in fact, practicable alternatives to 

using the Rusm site for constructing wareharses. EPA has taken 

the position that mitigation cannot be used to catpensate for 

avoidable logses; i .e., where there are practicable alternatives 

to Pilliq a wetland site. Consequently, EPA suggested that (1) 

mituation prwiding value-fo~value replacaaent be required for 

the 44 acres that have been filled and contain warehatses, (2) 

restoration be required for the 8.5 acres that M e  been filled 

but contain no warehouses and, (3) that a permit be denied to 
I 

I fill the remaining 5 wetland acres. tJaJever, assessing the exist- 

ence of practicable alternatives in the context of an after-the-fact 
C 



The information provided to date on the proposed mitigation 

does not identify a particular site and is too limited to evaluate 

the anticipated ecological gains and the probability of success. 

Thus, contraq to =A's and M B s  consistent carments that 1:l to 

2rl value-foevalue carpensation is necessary to prevent net 106s 

uf wetland values and functions, the p-ed mitigation is unlikely 

to accanplish that goal. hbrewer, the deed restriction affords 

only questionable emirormental benefit since the wetland site 

wadd already be protected fran significant degradation under 

Mction 404 in the event that the discharge of fill were proposed. 

EPA consequently has concluded that the loss of 57.5 acres 

d wetlands, taken in the context of the clwulative loss of 

wetland acreage occurring in the Hackensack Mxc3wlands, could 

result in signficant loss and damage to wildlife herbitat areas. 

Unless and until the Rsso Oorporation qpes  to prwide adequate 

mitigation as Bescribed above, it is EPA'S view that an after-the- 

fact permit for 52.5 acres and a -ischarge permit for five 

acbs could result in unacceptable adverse impacts to wildlife 

within the meaning of Section 404 (c) and 40 CF'R S231.2 (e) . 

(Footnote Continued) 

petnit raises particularly difficult analytical issues that go 

fak beyond those raised in this particular pennit application. 

Oomequently, I have decided not to pursue the practicable alter 

natives issues in this Section 404(c) action. 



Accordingly, EPA proposes to prohibit the k e  of the Russo s i t e  

for discharge of f i l l  material under the conditions reflected in  

the permit the Corps proposes to issue. Thus, the f i l l  of the 

f ive r e ~ i n i n g  acres of wetlands mid be prahibited. In addition, 

EPA may in i t i a t e  enforcement action with respect to the unauthorized 

f i l l  of the 52.5 acres i n  order to achieve a p p q r i a t e  restoration 

of or niitigation fo r  the f i l l e d  area. 

V. Solicitation of Cuunents 

EPA would l i k e  to obtain ccmaents on: 1) whether or not 

the impacts of such discharge would represent an unacceptable 

adverse effect  as described i n  Section 404 (c) of the Clean Water 

Act; 2) the vegetative and hydrologic characteristics of the 

subject site and observations of or infomation concerning wildlife 

on the site prior to and a f t e r  the placarent of fillnraterial; 

3) h e r v a t i o n s  of or infomation concerning w i l a i f e  i n  wetlands 

similar to the subject site and i n  the Hackensack Meadowlam3s i n  

gerheral; 4) what corrective action, if  ary, could be taken to 

r&.$uce the adverse mcts of the discharge; 5) the need for a 

p d l i c  hearing and; 6) whether the Regional Administrator shwld 

r8C~rmerWl to the Assistant W n i s t r a t o r  fo r  Water the determi- 

nation to prahibit or restrict the discharge of dredged or f i l l  

material on the site. Garments shculd be suhnitted within 60 

days of the date of publication of t h i s  Federal Register notice 

to the person listed above under ADISESSES. A l l  caments recei- 

ved w i l l  be fu l ly  considered by the Regional Administrator i n  



making his decision to prepare a recamended determination to 

pfohibit or restrict filling of the RUSSO site or to witMraw 

this proposed determination. 

Christapher J. Daggett 
Regional Administrator 
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 

2 1 '937 REGION II 

Public Notice - Proposed 404(c) Determination 
r 

Marine and Wetlands Protection Branch . 

Christcpher J. D q g e t t  
Regional Administrator 

Richard L. Caspe, Director 
Water Management Division &"c- 
Attached f o r  your signature are one or ig ina l  ard three m p i e s  of 
the Pub1 LC Notice announcing a proposed 404(c) d e t e r m i ~ t i o n  f o r  
the  Russo Developnent Corporation's proposed p r ~ j e c t  (Hackensack 
Meadowlards , Carlstadt , New Jersey) . 
The notice requests public carment on EPA's p r w e d  action and 
on the  e n v i r o m n t a l  qua l i t y  of the Russo site. No public hearing 
is scheduled i n  t h i s  notice. I f  the -so Developnent Corp. 
requests and/or there  is signif icant  public i n t e re s t  i n  a public 
hearing, a fol lowup notice scheduling a public hearing w i l l  be 
issued. 

The subject public notice wi l l -be  s u h i t t e d  f o r  publication i n  
the  Federal Register and appropriate loca l  newspaper(s) d i s t r ibu ted  
i n  the Carlstadt, New Jersey area. 

mlCN4 II FORM 1320-1 (9- 



FODERAL REGISTER TYPESETTING REQUEST 

n of the Proposed Determinat;,. 
pec~f ication of an Area f o r  Use as  a 



Public 1Jotlce ror Proposed 404(c) Determination, 
bsso Lkvelopwnt Corporation 

Marip Del Vicario, Chief 
Marine and Wetland Protection 

Richbrd A. Barker, Chief 
Permit Administration Branch 

Attached is a Public Clotice to be published in the New Jersey Star Ledger. 
The notice announces the Keg iondl Administrator' s proposed 404( c) detenni- 
natidn to prohibit or restrict the discharge or till into wetlands in 
Carlstadt, Bergen County, New Jersey proposed by the Russo Development 
CUqx3ration. section 404(c) procedures require publication ot the public - - 
.notice at least once in a daily or wekly  newspaper ot general circulation 
(40 CFR 231.3 (dl (1) ). 

The Public Clotice is also b e i q  published in the Federal Register 
pursyant to the 404(c) procedures. The notice announces a 60-day ccmment 
p~triod starting frm the date of publication in the Federal Register. 
Therefore, we would like to coordinate with you and the Star Ledger in 
order to coincide publication in the newspaper and Federal Register. 

Office of the Federal Register (OFR) intomls me that publication occurs 
within 3 to 4 days of receipt of the notice. As soon as I am intormed of 
the projected Federal Register publication date, I will intom you. 

It you have zihy questions please contact Kathleen Drake of: my statfr at 
264-5170. Thank y w  ror y m  assistance. 

Enclosure 

cc: Richard L. Caspe, W 
Char lie Hof hnann, ORC-W1 
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Level of Ettort Ccntract with C.E. Haquircs m r d i n g  Rusm 404tc) Action 

Richard L. Casfk, Y.E., Din.ctcr 
'Water MMSltrr#znt Division 

HerCdrt Barrack, Assistant Regional Acministrator tor 
mlicy sncl kmagawnt 

As you are aware EPA has initiated a 404(c) action tor the unauthorized 
discharge ot till material into wtlancts within €hckt.nsack FbaCkwlatxis 
by thu ihrsm Develqment Corpration. pis a result, Psrvo Davis af the 
Otf  ictt of krtlands Protection has made a verW ccaeaitrPant to prcwick the 
R e g i o n  w i t h  $20 ,OOU to be used for obtaining contractor assistarm with 
regard to this action. The contractor warld be reqmsible tor owKjucting 
a literature search and collecting historical information on the wildlife 
habitat vduo oi taK? Busso site. 

With ybur camrmnce, I ~foyld  like to have these funds oanaitrrd tor n level 
ot ettort contract with C.E. Maquire- CcEc &quire is paesently under 
contract w i t h  EI B, arKl I have instructed Wario Dcl Vtcario (RWB) to 
cooralhate this action with Bob P l a r g m  (!SIB) s M d  you ooncur with my 
rqucslt . -r 

I n  order to exmike the 404(c) action, I wculd appreciate it if you warld 
advise m or your decision zs stam as ~ i b l e .  

k c :  brio kl Vicario 
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Attachment A Delivery Order No. 02-010A 

Project Officer: William P. Lawler Project Monitor: mbert Hargrove 
(212) 264-6721 (212) 264-6723 

Enviromntal Impacts Branch 
U .S. Envirormental Protection Agency 

26 Federal Plaza, Roc.,n 501 
New York, New York 10278 

I. Background 

The Clean Water Act, 33 USC 1251 et s., prohibits the discharge of 
pollutants, includiq dredged andTill material, into the waters of 
the United States (includiq wetlands) except in canpliance with, 
amng other things, Section 404, 33 USC 1344. Section 404 authorizes 
the Secretary of Amy, actiq through the Chief of Eqineers, to 
authorize the discharge of dredged or fill material at specified sites 
through the application of enviromental guidelines developed by EPA 
in conjunction with the Secretary or where warranted by the econanics 
of anchorage and navigation, except as provided in Section 404(c). 
Section 404(c) authorizes the Administrator ot EPA, after notice and 
opportunity tor hearing, to prohibit or restrict the use of a defined 
site tor disposal ot dredged or fill material where he determines 
that such use would have an unacceptable adverse effect on municipal 
water supplies, shellfish beds and fishery areas ( including spawning 
and breeding areas), wildlife or recreational areas. 

On March 23, 1987 the Corps of Engineers subnitted to EPA and other 
federal agencies a Notice of Intent to issue a permit to the Russo 
Development Corporation proposiq to maintain 52.5 acres of unauthor- 
ized fill, to authorize 5 further acres of fill for the purpose of 
constructing warehouse and to require mitigation for the entire 57.5 
acres. The Corps has approved Russo Developnent Corporation's mitigation 
proposal which includes enhancement of existing wetlands within the 
Hackensack Meadawlands to provide a 0.5:l (enhance:lost) value-for-value 
canpnsation for the wetlands lost and a deed restriction securing 
permanent preservation ot 23 wetland acres awned by the applicant in 
Troy Meadows of the Passiac River basin (i.e., outside of the Hackensack 
Rivet basin) . 
The Regional Administrator notified the District Engineer and the 
Russo Develog~nent Corp. (May 26, 1987) of his intent to issue a 
Public Notice on his proposed 404(c) determination and notified each 
that there would be a 15 day consultation period to resolve his con- 
cern regarding the significant adverse effects. 



The Corps and the Russo Development Corp. responded (May 27, 1987 and 
June 10, 1987, respectively) concluding tllat the project did not pose 
any unacceptable adverse effects. The consulation period closed on 
June 11, 1987. Following a review of responses received frun the 
Cdrps and the applicant, the Regional Administrator concluded that no 
new infonnation had been provided and, therefore, he was not pursuaded 
that there would be no unacceptable adverse effects fran the existing 
and proposed fill. 

11. Statement of Work 

A. General Requirement 
The contractor will review and summarize existing information 
pertaining to the wildlife habitat quality and the occurrence of 
wildlife in wetlands within the Hackensack Meadowlands District 
and specifically thk Russo project site, in Carlstadt, New Jersey. 

B . Del iverables : 
1. The Contractor will identify sources of information (e.g., local 

enviromntal groups, technical experts/naturalists, and EPA 
and HMDC files (including data for DO #02-007 A/B) on the 
historical (i.e., within the last 10 years) and current wildlife 
occurrence in and habitat quality of the wetlands in the HMDC 
district with specific focus on the Ftusso property in Carlstadt, 
N.J. 

2 .  The contractor will review sources of information identitied in 
Deliverable 1 by 9/1/87. 

3 .  The contractor will subnit to the Project Monitor five copies of a 
report smrizing Deliverables 1 and 2 by 9/14/87. The report will 
include an annotated bibliography of reviewed literature and 
data, and present a canparison of wildlife occurrence and habitat 
quality in wetlands of 1) pre-versus past-disturbance conditions 
of the Russo prcperty and, 2) both conditions in 1 versus the 
current conditions in both palustrine and estuarine wetlands in 
the HMDC d~strlct. 

4 .  Wlthln a week of receipt of EPA caranents on Deliverable 3, the 
contractor will subnit to the Project Monitor 25 copies of the final 

' report which incorporates revisions to the draft report based on EPA 
canments. 

5. The Contractor wlll consult with EPA's Project Monitor tor technical 
directron as needed. 



C.. Macer ials Provided b EPA Y- 

1. Sumnary of f i l e  h is tory .  
2. I n f o n a t i o n  on 404(c) proceedings to date .  
3. F i l e  and r epo r t  mate r ia l  f r m  DO #02-007-A and B 

111. Contractor Reportinq Requirements: 

Progress repor t s  s h a l l  be prepared by t h e  contractor  f o r  d is-  
t r i b u t i o n  to EPA and s h a l l  cover t h e  work performed within  one 
invoice period to al low cor rec t ion  with costs incurred by t h e  con- 
tractor. I n  addi t ion,  a log of meetings, phone calls, and v i s i t a -  
tions to reference sources s h a l l  be appended to the  repor t .  The 
con t rac to rs  s h a l l  be prepared to discuss w r k  canpleted a f t e r  
s u t m i t t a l  of the r epo r t  with the Project Monitor v i a  telephone calls 
or meetings . 
Contractor Responsibi l i t ies :  

The work s h a l l  be i n  accordance t h e  National E n v i r o m n t a l  Pol icy  
A c t  (NEPA) of 1969 and its implementing regula t ions  f r m  t h e  Council 
of Envirormental Quality (40 CFR P a r t  1500-1508), and EPA (40 CFR 
P a r t  6 ) ;  EPA's 404 ( b ) ( l )  Guidelines (40 CFR P a r t  230); and EPA 
procedures f o r  404(c) (4OCRF P a r t  231). 

V. Sumnary - of Deliverables - and Performance Schedules. 

Deliverable Date IXle Pddresses Copies 

A. Progress Reports . Within 10 days of Contracting Off ice r  1 
close of invoice Pro jec t  Of f ice r  1 

B. Canpletion of L i t e r a tu r e  Sept. 1, 1987 N/A N/A 
and Data Review 

C. Draft Report Sept. 14, 1987 Pro jec t  Monitor 5 

D. ,F ina l  Report One (1) week a f t e r  Project Monitor 25 
rece ip t  of EPA's 
catnnents on d r a f t  
r epor t  



VI. Cost Estimates and Ceil ings 

A. Labor: 

~ a t e q o r y  S k i l l  Level Est. Direct Labor Hours Rate - Cost - 
Pro jec t  
A h i n i s t r a t o r  PL-4 

Pro jec t  Manager PL-3 80 46.52 3,721.60 

Envirormental 
S c i e n t i s t  PL-3 240 

; 

Clerk Typist 48 

Labor Ceil ing Amunt: $16,367.32 

B. Other Direct Costs: 

1. Travel 

a. Per Dim - 25 days @ $75/day $1,875 .OO 
b. Transportation $1,200 .OO 

2. Report Reproduction $250 .OO 

3. Miscellaneous 

C. Other Direct Cost Ceil ing W u n t :  $3,632.68 

Delivery Order Cei l ing Amount: $20,000 .OO . . 



APPENDIX 

RECORD OF INTERVIEWS 



MAGUIRE GROUP I N C .  MEMO OF TELECON 

Cal ler :  David Westcott, MGI 

Called: Shar i  Stevens, USFWS 
P.O. Box 534 
Absecon, N J  08201 
(609) 646-9310 

Topic: Russo Tract  

Shar i  s a i d  she was not  f ami l i a r  with t h e  t r a c t  before  it was f i l l e d .  She 
sa id  t h e  44 ac res  was already f i l l e d  and developed when she f i r s t  went ou t  
the re .  She went out  i n  response t o  a v i o l a t i o n  n o t i f i c a t i o n  on t h e  13 ac res  
bes ide  t h e  44 ac res .  She discovered a t  t h a t  time t h a t  t h e r e  had been a 1981 
v i o l a t i o n  on the  s i t e .  

I n  1981, F&W wrote t o  COE repor t ing the  v i o l a t i o n  and COE responded. COE 
n o t i f i e d  F&W t h a t  t h e r e  was a v i o l a t i o n ,  bu t  apparently took no ac t ion .  

Shaqi sa id  when she saw t h e  q i t e  it was highly  disturbed.  The s i t e  had been 
graded and vegeta t ion l a r g e l y  removed. This would be September/October 
1985. The next  spr ing when she saw the  s i t e  it had been vegetated with such 
p l a n t s  a s  dwarf spike rush and o the r  valuable p l a n t s  f o r  w i l d l i f e .  I t  had a 
Phragmites f r i n g e  perimeter. The wetland por t ions  were j u s t  beginning t o  
grow vegetat ion.  

Shar i  s a i d  she has seen Great Blue Herons, C a t t l e  Egret ,  and Great Egret  on 
--e-sire:--She has a l s o  seen Harr ier  hunting on the  Empire Tract  d i r e c t l y  

adjacent  and c l a s s i f i e d  t h e  Russo Tract  a s  good Harr ier  hunting ground 
h P r s l l l n ~ f - t h e  l a r g e  rodent populat ion it supports.  

She sa id  she has a l s o  seen pheasant t h e r e  and song sparrow, swamp sparrow, 
mockingbird, and redwing blackbird.  She s a i d  she has heard, b u t  not  seen,  
bobwhite q u a i l  on t h e  s i t e .  She s a i d  t h e  a rea  i s  s u i t a b l e  f o r  marsh wren 
nesting. Bob-o-link, an endangered spec ies ,  has a l s o  been seen on t h e  
Empire Trac t  'adjacent  t o  t h e  s i t e .  

She has seen Mallards, Blue Teal ,  Black Ducks and Gadwall the re .  She s a i d -  
Don Smith t o l d  her  t h e r e  were breeding Mallards and Black Ducks the re .  

She sa id  t h a t  what i s  ou t  t h e r e  now i s  a d i v e r s i t y  of h a b i t a t s  which i s  
extremely valuable given t h e  dominance of Phrag. i n  o the r  areas .  I f  t h i s  
came i n  a s  a r e t r o a c t i v e  app l i ca t ion ,  F&W would have t o  deny it. 

Shar i  sa id  she asked B i l l  Zinny of NWI t o  take  a look a t  the  s i t e  about a 
yeat  ago. He d id  so  a t  her  reques t ,  providing her  with a map drawn from the  
1978 photography showing wetland i n  t h e  area .  She agreed t o  see  i f  she 
could f i n d  t h i s  and send me a copy. 



I thanked her for her assistance. She said c a l l  her again i f  she can be of 
further help. 



MAGUIRE GROUP I N C .  MEMO OF TELECON 

Caller:  David Westcott, MGI 

Called: Don Smith 
Hackensack Meadowlands Development Commission 
(201) 460-1700 

Topic: Russo Tract  

I asked Don i f  he was fami l i a r  with t he  Russo Tract  before f i l l i n g  occurred. 
Don 'sa id  he hunted and trapped t he  Russo Trac t  before t h e  area  was f i l l e d .  
I asked how he would character ize  t he  vegetat ion.  He s a id  it was mostly 
panicum and b lue jo in t  with some phragmites. Two small ponds near F r a t e r e l l i  
i n  SW corner. Two together  amounted t o  about a quar te r  of an acre .  Water 
was 10 - 12" deep and seasonal. 

A few muskrat were on t he  s i t e .  Mostly upland species ,  r abb i t s  and 
pheasant. Don s a id  the  t r a c t  was more l i k e  t he  grass  and shrub f i e l d s  i n  
the  Losen S lo t e  bas in  t h a t  t he  phragmites of t h e  Empire Tract .  

-r 

Wheli Commerce Boulevard was constructed,  t h e  t opso i l  on t he  s i t e  was 
s t r ipped  o f f  and one t o  one and one-half f e e t  of t he  t opso i l  was removed. 
It  was s tockpi led  on s i t e .  A t  l e a s t  one p i l e  of s o i l  s t i l l  remains. This 
l ed  t o  impoundment of "sheet water" an inch o r  two deep a f t e r  r a ins .  This 
would dry o f f  a f t e r  a few days. Road did  not  lead t o  ove ra l l  flooding of 
t he  headows. 

I asked about t he  area  e a s t  of Central  Blvd. where t he  f i l l  has most 
recen t ly  been placed. Before placement of l a t e s t  f i l l ,  t h a t  area  was mostly 
panicum and b lue jo in t ,  not  so l i d  phragmites. Excavation has changed t he  
vegetat ion there .  Don sa id  he has trapped muskrat from t h e  t r a c t .  H e  s a id  
the re  a r e  racoons i n  t h e  area  a l so ,  but  he has not  t r i e d  t o  t r a p  them. Leg 
hold t raps  a r e  prohibi ted  i n  New Jersey.  He i s  r e luc t an t  t o  r i s k  los ing a 
l i v e  t r a p  i n  t he  area .  



MAGUIRE GROUP I N C .  MEMO OF TELECON 

Cal ler :  David Westcott,  MGI  

Called: George Potera 
Environmental Resources Management 
999 West Chester Pike 
West Chester,  PA 
(215) 696-9110 

Topic : Russo Tract  

I asked George i f  he was f a m i l i a r  wi th  t h e  Russo Tract  and described i t s  
loca t ion .  He s a i d  he i s  f a m i l i a r  with t r a c t .  Said t h e  Empire ~ r a c t '  i s  
"pure Phragmites". Said t h i s  i s  c h a r a c t e r i s t i c  of Hackensack Meadowlands. 
EM was a - subcontractor  t o  Grenier Engineering Science, Tampa, FL (813) 
879-1711. 

Grenier was o v e r a l l  s i t e  contrac tor .  Gerry Roberts o r  Rick Morse who works 
f o r  Gerry would know about r epor t .  They a r e  i n  t h e  process of f i n a l i z i n g  it 
s t i l l .  George worked on p r o j e c t  about two years  ago. Said t h e r e  was some 
f i l l  placed i n  t h e  a rea  south of Commerce Blvd., bu t  t h e  balance of t h e  area  
was marsh. 

I asked about vegeta t ion.  George s a i d  t h e  f i l l  along Commerce Boulevard was 
excess mate r i a l  from road const ruct ion.  Balance of t r a c t  was l a r g e l y  
undibturbed marsh. 

He has walked t h e  s i t e  and flown with a he l i cop te r .  Vast bulk of t h e  a rea  
was Phragmites. Phragmites dominated. Some very narrow marsh mallow f r i n g e  
along t h e  Moonachie Creek. Near t h e  Turnpike t h e r e  was some marsh grasses  
(sa id  manna g rass ) .  George s a i d  he would have not iced i f  t h e r e  was any 
s igngf ican t  amount of o the r  vegetat ion.  

George s a i d  he gained access v i a  t h e  d i t ches  and v i a  a he l i cop te r .  This was 
used t o  ground t r u t h  a n a l y s i s  performed from a e r i a l  photographs taken i n  
1983. George dug out the photographs and s a i d  he had mapped the  area  a s  
phragmites. He t o l d  me about t h e  turnpike  causing "environmental s t r e s s "  
throiigh f looding. .  George was sen io r  b i o l o g i s t  on t h e  p r o j e c t .  

I asked about w i l d l i f e .  George s a i d  he' saw numerous ring-neck pheasants. 
Clear ly  a breeding populat ion.  Lots of r abb i t s .  Fbx s c a t  bu t  no foxes. 
WWTP lawns support l a r g e  populat ion of Canada Geese. George s a i d  t h e  area  
had changed some of h i s  preconceptions about t h e  value  of Phragmites f o r  
w i l d l i f e .  I t  a c t u a l l y  seemed t o  support a very d ive rse  w i l d l i f e  population. 



MAGUIRE GROUP I N C .  MEMO OF TELECON 

Cal ler :  David Westcott, MGI 

Called: Richard Kane 
Director  of Conservation 
N J  Audobahn 
Sherman Hoffman Sanctuaries 
Bernardsvil le  
(201) 766-5787 

Topic : Russo Tract  

Mr. Kane s a i d  he had no f i r s t -hand  knowledge of t he  Russo s i t e .  He s a id  he 
i s  no t  immediately aware of any members who would l i k e l y  have f i r s t -hand  
knowledge of the  s i t e .  

He suggested we contact  Bergen County Waterfowlers. He recommended we t a l k  
t o  Don Smith. He s a i d  h i s  information pe r t a i n s  mostly t o  the  a reas  south of 
Route 3. There is l e s s  information ava i lab le  on the  s i t e s  nor th  of Rte 3. 

Mr. Kane suggested we c a l l  some of the  other  l o c a l  conservation organiza- 
t i ons  f o r  information. He suggested we t a l k  t o  the  Hackensack River 
Coal i t ion a l so .  

I thanked him and s a id  we would be happy t o  hear from him i f  he should come 
upon any fu r t he r  information which might be of use. I suggested t h a t  he 
c a l l  Mario with any fu r t he r  information. 



MAGUIRE GROUP I N C .  MEMO OF TELECON 

Cal ler :  David Westcott, MGI 

Called: F r a t t a r e l l i  Bros. Top S o i l  
206 Washington Ave., Car l s tad t  
(201) 438-5288 

Topic: Russo Tract  

11:OO - I spoke with Jeanet te .  She sa id  Mr. F r a t a r e l l i  ( J i m )  would not  be 
ava i l ab le  u n t i l  l a t e r  t h i s  afternoon. She asked what I want, offered t o  
help. I explained purpose of c a l l .  She sa id  she knows the  t r a c t  and J i m  
did fanu it a t  one time. She suggested I c a l l  back about 4:00 pm when J i m  
w i l l  be back. 

4:2b - I ca l l ed  back. No answer. 



MAGUIRE GROUP INC. MEMO OF TELECON 

Field Visit Report 

9/9/87 RUSSO TRACT 

To: Bergen County Mosquito Control Commission 

By: Dave Westcott & Clint Webb 

10:3b - Visited the Bergen County Mosquito Control Commission. Buddy - - 

Erenberg out in the field. Expected return at 11:OO. Examined aerial 
photograph taken 4/7/51 of Meadowlands. 

Note that lands in project area east and west of Washington Ave. (Rte 503) 
is clearly agricultural. No agriculture evident east of Moonachie Creek. 
Small light-colored mounds all along Moonachie Creek look like dredge spoil 
or muskrat mounds. Mosquito ditch running NE and SW south of site drains to 
Moonachie Creek. Old oxbows evident beside the Creek south of the site. 

Buddy arrived at 11:OO. He showed us a variety of maps of the area. We 
took photostats of 1914 and 1916 maps. These show narrow upland fringe east 
of Washington Ave. (then Moonachie Ave.). 1914 maps show white cedar south 
of site east of Moonachie Creek. 

Buddy suggested that Carlstadt Sewer Commission might have good mapping 
because they put in a sewer line recently. Commerce Ave. originally ended 
west of the creek. It was later extended. He said the piles adjacent to 
the ditches are cast off dredge spoils from digging the ditch. Buddy 
confirmed that the area used to burn periodically. He said the fire 

-,-department -doesnt t try to put out these fires. They merely protect the 
edges of development. 

A.- -- 
We took photostats of severali'maps provided by Buddy. 



MAGUIRE GROUP I N C .  MEMO OF TE&CON 

REPORT OF FIELD VISIT 
RUSSO TRACT 

9/9/87 D. Westcott & C. Webb 

After  v i s i t i n g  t h e  Bergen County Mosquito Control Commission (see separate  
repor t ) ,  we went t o  HMDC f o r  t h e  purpose of reviewing t h e i r  f i l e s  on the  
Russo Tract .  We a r r ived  the re  j u s t  sho r t l y  before noon. 

We were a s s i s t e d  the re  by Debbie Lawlor. She and "Aaron" pul led  a l l  of t he  
HMDC f i l e s  r e l a t ed  t o  Russo Development Corporation. We examined these  and 
photocopied excerpts  from those f i l e s  per ta in ing t o  p roper t i es  on Commerce 
Ave. and Central  Ave. 

There was l i t t l e  mater ia l  of any value f o r  our invest igat ions  i n  these  
f i l e s .  We did copy s o i l s  and foundation s tud ies  prepared f o r  Lawrence Russo 
by Biggs Engineering. 

We obtained s t e r eo  a e r i a l  photography from 1969, 1978, March of 1985 and 
September of 1985 f o r  review. I used t h e  1978 a e r i a l  photography t o  prepare 
vegetat ion maps. I sketched t h e  vegetat ion boundaries d i r e c t l y  on diazo 
p r i n t s  of t h e  1978 photography. Overall ,  t h e  vegetat ion pa t t e rn s  a r e  qu i t e  
c l e a r  when viewed i n  s t e reo .  We were not  ab le  t o  ob ta in  t he  photo p a i r s ,  
but  we did make pho tos ta t i c  copies of them. 

We chat ted  b r i e f l y  with the  head of d r a f t i ng  while looking f o r  maps of t he  
area .  He provided us with a vegetat ion map prepared by h i s  predecessor i n  
"the mid 1970s". 

We a l so  inquired about repor t s  prepared by Don Smith and Mark Krause 
' repor t ing on t h e  h i s t o ry  of mosquito d i tching i n  t he  meadowlands. Debbie 
was not  aware of any such repor t .  

We departed HMDC a t  about 4:20 PM. 



REPORT OF MEETING 

Meeting Date: September 1 7 ,  1987 

Meeting Place: J i m  F r a t e r e l l i ' s  o f f i c e ,  C a r l s t a d t ,  N J  

Purpose: Interview J i m  F r a t e r e l l i  wi th  regard t o  p a s t  condit ions on 
t h e  Russo Tract  

Attendees: J i m  F r a t e r e l l i ;  Chris Mason & David Westcott of  Maguire Group 

We explained t o  Mr. F r a t e r e l l i  t h a t  we were inves t iga t ing  t h e  Russo Tract  
f o r  EPA. He s a i d  he was somewhat f a m i l i a r  wi th  Russo's permit problems 
on t h a t  s i t e .  We t o l d  him we were p a r t i c u l a r l y  i n t e r e s t e d  i n  h i s  
r e c o l l e c t i o n s  of s i t e  condit ions p r i o r  t o  f i l l i n g .  He s a i d  he and h i s  
family have l i v e d  and worked i n  t h e  immediate v i c i n i t y  f o r  many years.  
Por t ions  of t h e  Russo t r a c t ,  and two nearby t r a c t s  (belonging t o  Lynch 
and Escalano) were farmed during F r a t e r e l l i ' s  l i f e .  The l a s t  farming 
took p lace  about f i f t e e n  years ago. F r a t e r e l l i  s a i d  h i s  family grew 
mostly flowers and some vegetables while adjoining farmers grew mostly 
t ruck crops (uegetables) .  These farms were mostly located  r i g h t  o f f  of 
Washington Avenue, west of Moonachie Creek, although F r a t e r e l l i ' s  family 
d id  farm some of t h e  area d i r e c t l y  across  the  creek. In  add i t ion  t o  
c u l t i v a t e d  crops,  Mr. F r a t e r e l l i  s a i d  t h a t  both s a l t  hay and blueben were 
c u t  from f i e l d s  f a r t h e r  t o  t h e  e a s t  of Washington Avenue. 

When asked about su r face  water ponding on t h e  s i t e  Mr. F r a t e r e l l i  s a i d  
t h e  area  was "...meadows, not  too  wet, with mostly grasses", and t h a t  
t h e r e  were "patches of Phragmites i n  puddles of water" on p a r t s  of t h e  
s i t e .  He s a i d  t h e  t r a c t  would be flooded once every year  o r  so  during 
and a f t e r  bad storms. He s a i d  t h e  f i e l d s  were favored by hunters  because 
of t h e  abundance of game, and t h a t  a gun club owned proper ty  nearby. 



REPORT OF MEETING 

Meeting Date: September 17, 1987 

Meeting Place: William Van Saders home, L i t t l e  Ferry,  N J  

Purpose: Interview B i l l  Van Saders with regard t o  p a s t  condit ions on 
t he  Russo Tract  

Attendees: William Van Saders, Chris Mason & David Westcott of Maguire 
Group 

We explained t h e  purpose of our research and asked Mr. Van Saders t o  
tecount any reco l lec t ions  of t h e  Russo Tract .  He s a id  he was very 
f ami l i a r  with the  Russo Tract  and t h e  surrounding area s ince  h i s  family 
had farmed severa l  t r a c t s  i n  t he  area  and he has hunted t he  Russo Tract  
and adjoining parce l s  f o r  over f i f t y  years.  We a l l  decided it would be 
good t o  dr ive  over t o  t he  Russo Tract  so  Mr. Van Saders could po in t  ou t  
p a r t i c u l a r  areas  he was t a l k ing  about. We did so.  He s a id  t h a t  only ' 

F r a t e r e l l i  and one other  farmer had cu l t iva ted  small t r a c t s  t o  t he  e a s t  
of Moonachie Creek. The area  t o  t he  e a s t  t o  t he  creek was mostly "wet 
meadow and blue ben", spec i f i c a l l y ,  a mixture of " ca t - t a i l ,  f o x t a i l ,  
grassland and blueben". When asked how wet the  Russo Tract  was p r i o r  t o  
f i l l i n g ,  he s a id  t h a t  l a rge  a reas  would f lood once o r  twice a year a f t e r  
storms bu t  t h a t  the  f lood water would d ra in  away i n  a day o r  two. He 
s a id  t h e  s i t e  was wet enough t h a t  he always wore boots when hunting the  
s i t e ,  and t h a t  condit ions were wet enough towards t he  south and e a s t  
s i de s  of t he  s i t e ' t h a t  he occasionally took ducks from small pools which 
occurred the re .  

He s a id  the  Russo Tract  was "a r e a l  good place t o  hunt because of the  
var ie ty"  of w i ld l i f e .  He hunted pheasant, r abb i t ,  and duck on t h e  s i t e .  
Spec i f i c  ducks he has seen on t h e  s i t e  a r e  mallards,  black ducks, and 
t e a l .  'Other b i rd s  he has seen t he r e  include woodcock, r a i l  b i r d s  and 
marsh hawk (northern ha r r i e r ) .  He a l s o  s a i d  he even found a dead bald 
eagle  frozen i n  the  v i c i n i t y  of t he  s i t e  i n  t he  winter  of 1934. The 
va r i e t y  of w i l d l i f e  remained good up u n t i l  recent  times. Mr. Van Saders 
s a i d  he stopped hunting the  s i t e  when nearby warehouse employees ca l l ed  
t h e  po l ice  because he was hunthg nea t  t h e i r  bui ld ing with a shotgun. 



Telephone ~ommunication 
Don Smith - HMDC 
June 18, 1987 - K. Drake 

Re: Historical Account of the Russo Site 

I spoke to Don on the certification of George Cascino accounting 
characteristics of the Russo site. 

Re: harvesting hay. A farmer and son harvested salt hay prior 
to gnd 2-3 years only after placement of dikes along the 
~ackensack River. Subsequent to that, farmers may have harvested 
blue joint grass. Thought farming efforts simply tilled soil; 
did not change soil. 

Re: hydrology. Cascino maintains that efficiency of surrounding 
dikes, tidegates and mosquito ditches kept area dry and free from 
ponding. Don stated: 

1) after severse storm events and hurricanes there was back-up 
from Moonachie Creek tide gate and overflow on site. Not 
annually. 
2) Subsequent to warehouse construction (north of Empire Road, to 
the northeast of Russo9s warehouses) some drainage ditches had 
been blocked and ponds near those warehouses had developed - fed 
from upland runoff. Otherwise there were only a few ponds on 
site. i 
3 )  During the NJ Turnpike western spur construction, the NJTA 
surcharged the drainage ditches with sand, and the Russo site, in 
fact the entire Empire tract, had standing water. Good duck use 
during that 3 year period (1969-1971). At the close of NJTA work 
the ditches were re-dredged and the site was well drained. 
4 )  Subsequent to the turnpike the Sports Authority complex was 
installed. Siltation resulted in the creek into which drainage 
from Russo site fed. The mosquito ditches remained unmaintained 
from NJTA period on and exhibited some settling in. 
5) In the dry years (non-storm events), the site frequently 
burned (nearly yearly fires). 



APR 1 6 1987 

kcision to Issue a lkprtnent or Atmy Pe-?nit to Russo bvclopnt Corporation. 

Christopher 9. Dagge+; 
Christopher J. qqett 
Kyional Administrator 

Lawrence J. Jensen 
Assistant Administrator 

I an writirg to you in response to the decision letter dated March 23, 1987 
by Colonel Marion L. Caldwell, Jr. to issue a Department of the Army 
Permit to the Russo Developnent Carp. This after-the-fact permit maintains 
as Canpleted the unauthorized dihcharge of fill material into 52.5 acres 
ot ireshwatsr wetlands and authorizes the placement of kill material into 
an additional five acres of freshwater wetlands for the purpse ot 
office/ warahouse construction. 

It is alr deteaination that the proposed 1:2 value for value wetland 
mitigati~n proposal uoes not ccmpensate for the loss of the 57.5 acres of 
wetlands and is inconsistent with both Rqion I1 and New York District 
practices. Region I1 has maae every attempt to work with the blew York 
District to resolve this matter, but has been unsuccessful. 

I am very concerned with the potential precedent setting implications ok 
the New York District's determination to issue a permit over our objections 
and to reward an applicant for an unauthorizca activity. Had this proposal 
k e n  made prior to any illegal activity, Xegion I1 would have recamended 
denial or  if the 404 (b)(l) guidelines were met, we would have sought, at 
a minimum, I: 1 value for value canpensation. 

My staft intoms me that this action meets t l ~ e  criteria for elevation 
under the flemrandum of Pgreertvent (!'#>A) dated Novcmber 12, 1985 between 
the Environmental Protection &ency (EPA) and the Corps ot Ergineers 
(COE). Therefore, in accordance with the MO+, I request that you proceed 
with this refemal. Attached is the transmittal letter which reiers the 
4114 (q) action to the Assistant Secretary of the Lny. 

bcc: Eichard L. Gasp 
Mario k l  Vicario ( F ~ W - W P )  



lbrtheast Region 
Federal Building 
14 Elm Street , -Ae- 

: i ;  ' 
Gloucester , MA 01938-3799 ,-/ 

4 1 -  / 

t ,  ' , 
, a  

am 20 
.k,, 

I - 

-1-1 mrion L. Caldwe11 
District Engineer 
New York District 
U.S. Army Oorps of Engineers 
26 Ekderal Plaza 
New York, New York 10278-0090 

\ 
UNITED STATES DbiARTMENT OF COMMERCE 
National Oceanic and Atmospheric Administration 
NATIONAL MARINE F_ISHERIES SERVICE 

bear Colonel Calh11: 

I have examined your letter and accanpanying information dated March 23, 1987, 
which discusses your intent to issue a Department of the Army permit on behalf 
of Ru$so Development Oorporation to maintain 52.5 acres of fill on vetlands 
and to fill an additional 5 acres of wetlands in the Hackensack ,Meadowlands 
adjacent to Moonachie Creek and several unnamed tributaries in Carlstadt, 
Bergeli County, New Jersey. 

our Mjor disagreement with your decision is your acceptance of the 
appliCantVs mitigation plan. As described on page 1 of the Mwnorandum for the 
Record (KFR) as well as in previous correspondence, mitigation consists of a 
deed testriction on a 23-acre wetland at Troy Meadows and an offer to enhance 
sane yet-to&-found wetlands near the project site at a 0.5:l value-for-value 
ratio. lhose conditions and the lack of overall specificity remain 
contentious . 
Many agencies admit that the project site wetlands and assaciated resources 
have #iniml values canpared to other coastal wetlands. However, it should 
not & forgotten that, in spite of such evaluations, they are functioning 
wetlahds with great potential for improvement. In fact, site visits show them 
to brr non-tidal palustrine wetlands because of man-made dikes which preclude 
tidal inundation. Were the dikes to be breached, it is likely that habitat 
values would increase dramatically. %is is typical of many wetlands in the 
'Meadowlands where tidal inundation is precluded or controlled through physical 
contrivances. Uhf or tuna tely , the ammnly used wetland evaluation sys tens do 
not adequately recognize potential productivity . 
Page 12 of the MFEadiscusses an informal agreemnt to resolve these issues by 
wrking tward a mitigation plan with no net loss of wetlands. With the msso 
project, this is not a perfect solutim since it oondones unauthorized filling 
and allows additional filling for a project which has no relevance to water or 
watet access. However, it is an approach which is sorewhat mre reasonable in 
balancing public costs with public benefits, and one that is certainly 
preferable to the proposed plan. 



The implies that all three federal resource agencies had to agree to work 
toward the informal agreement or it would zmt be pursued by your off ice. 
w e d  on that philosophy, the Oorps drapped the ooncept when the U.S. Fish and 
Wildlife Service declined to pursue the agreement. Although only two agencies 
remain interested, we urge the Oorps to reoonsider its decision. Without an 
established informal agreement, the plblic benefits of valuable resources will 
not be served. 

In light. of our finding that the mitigation plan is inadequate, we continue to 
object to issuance of a permit. However, since pis is a project which more 
closely affects resources and policies of other agencies, e will not pursue 
furthet review of your decision. Should EPA decide to exercise oversight 
author dty under Sect ion 404 (c) of the Clean Water k t  , we will provide 
technical assistance as requested. 

Sincerely Yours, 

-& Richard A. Schaefer 
Acting Regional Director 



United States Department of the Interior 
FISH A N D  WILDLIFE SERVICE 

N'ASHINGTON. D.C. 20240 

4OOnESS ONLV THE DIRECTOR. 
FISM AN0 WlLOLlPE SERVICE 

I n  Reply Refer To: 
Fws/cs 

'Memorandum 

To: Assistant Secretary f o r  F ish and W i l d l i f e  and Parks 

From:' D i  rector  

Subject: Permit Referral - Russo Development Corporation0 Unauthorized 
and Proposed F i l l  ing o f  Wetlands0 Hackensack Meadowl andsO Bergen 
County0 New Jersey 

Attached i s  a l e t t e r  t o  the  Assistant Secretary o f  t he  Army ( C i v i l  Works) 
requesting higher leve l  review o f  t h e  subject permit. This request i s  
based on the  need f o r  a pol icy leve l  review o f  issues o f  national 
signif icancer spec i f i ca l l y  t he  Army Corps o f  Engineers' po l i cy  i n  dealing 
wi th  pro jects  t h a t  contravene the  provisions o f  section 404 o f  t he  Clean 
Water+ Act. A t  issue i s  t he  continued f i l l i n g  o f  wetlands over a period o f  
several years during which0 despite numerous reports o f  the  unauthorized 
a c t i v i t y  by the  Service0 the Corps f a i l e d  t o  exert  i t s  enforcement 
authority. 

Referral o f  t h i s  issue i s  extremely important no t  on ly  due t o  the  potent ia l  
cumulative impacts of s im i l a r  actions by the D i s t r i c t  Engineerr bu t  also t o  
support the Environmental Protect ion Agency (EPA). We understand t h a t  the  
EPA 1s also re fe r r i ng  t h i s  permit decision under section 404(q) and i s  
requesting a mi t iga t ion  plan s imi la r  t o  t h a t  proposed by the  Service. 

This referra l  l e t t e r  i s  due i n  Assistant Secretary Dawson's o f f i c e  by 
Apr i l  200 1987. 

Attachment -: 



- . * 

United States Department of the Interior 
OFFICE OF THE SECRETARY 

WASHINGTON, D.C. 20240 

A p r i l  20, 1987 
-. . 

Mr. Robert K, Dawson 
Assistant Secretary o f  the Army 
(C lv i l  Works) 
Depattment o f  the Army 
Washington. D.C. 20310 

Dear Mr. Dawson: 

" ' This 1 et te r  concerns publ i c  not ice (No. 12360-85-690-51) issued by the 
New York D l s t r i c t r  Army Corps of Engineers (Corps) on August 28, 1985, 
describing an appl icat ion f o r  a section 10/404 permit by Russo Development 
Corporation. The appl lcant wishes t o  re ta in  ~~n:uthorized f i l l  material 
placed on.52.5 acres o f  wetland and t o  deposit-aii additional 5 acres o f  
f l l l  i n t o  wetlands adjacent t o  the exist ing v io la t ion a t  the  applicant*^ 
f a c i l i t i e s  i n  the Hackensack Meadowlands. Carlstadt, Bergen County, Neu 
Jersey. I request your review o f  the D i s t r i c t  Engineerrs decision on t h i s  
matter as provided f o r  i n  the 1985 Memorandum o f  Agreanent between our 
agenc I es . 
The Hackensack Meadowlands D i s t r i c t  represents the 1 ast remaining expanse 
o f  wetilands i n  t h i s  port ion o f  the State. Once extending over most o f  the 
19,000 acre district. the Meadowlands have been drast ica l ly  reduced by 

\ 

a \  

development. The remaining 7.000 acres of wet1 ands provfde habi tat  f o r  
many species of waterfowl o wading blrds. shorebirds. passerlnes and raptors, 
Since the Meadowlands are along the route o f  the At lant lc  flyway. they are 
used extensively during migration. 

The c r i t e r i on  for elevation I s  the necessity f o r  pol icy-level review of 
Issues o f  national significance. speclf i ca l  l y  the Corps1 pol i cy  I n  deal ing 
wi th those who contravene the provisions o f  section 404 o f  the Clean Water 
Act, I n  t h i s  case. wetland f Ill in9 occurred over a period o f  several years 
during which. despite numerous reports o f  the unauthorized a c t i v l t y  by the 
U.S, Fish and Wi l d l i f e  Service (Service). the D i s t r l c t  Englneer fa i led t o  
exert h i s  enforcement authority. I n  sp i te  o f  the above. the D i s t r l c t  

t Enginem now intends t o  authorize the exist lng f l l l  and t o  allow the 
develober t o  p1 ace addltlonal f 11 1 on ue t l  ands. . 

: , The D l s t r l c t  €nglneerls declslon t o  lssue an a f te r the- fac t  p e n l t  i s  based 
\ . ,  on h i s  determination tha t  the warehouses constructed on f i l l e d  wetland are 

'...serving the publ i c  benef i t  by creating posl t ive econonlc benefits, ..a 
and outweighs the adverse environmental Impacts, However, the economlc 
argument presented I s  contingent upon the existence o f  the unauthorized 



f l l l .  Allowlng the presence of an Illegal f l l l  to Influence the publlc 
intepest declslon sends a clear slgnal to  future developers t h a t  by 
completing thelr projects without authorlzatlon they will assure future 
permit Issuance. 

I n  addltlon. the Dlstrlct Englneer Is unwlll lng t o  requi re adequate 
compensatlon for the existing f i l l  as per the recoaunendatlons of three 
Federal review agencies. a declslon again based predominantly on economlc 
factors. The Dlstrlct Englneer has specif led that 50 percent of the 
pre-project habitat value i s  the maximum compensatlon he will require. 

% 
because I t  represents the mwlmum amount of compensation that the permit 

\ applicant can afford to  provlde. fhls line of reasoning I s  contrary with 
I the objectives of the Clean Water Act and the Fish and Wlldllfe Cooydinatlon . 

k t 3  subordinates the protection of public resources to  the convenlence of 
the applicant; assures continued losses of publlc resources without adequate 
blologlca1l y justifiable mitigation8 and contradicts the let ter  and spl r l t  
of the Memorandum of Agreement between our agencies. 

The mltlgation proposal as outlined by the Service (181 compensatlon for 
the flsh and wlldlife resource values assoclabd wlth the 44-acre parcel 
of f 11 1 ed vet1 and current1 y supporti ng warehouses, removal and restoration 
of t h 8  8.5-acre undeveloped f i l  1 and denial.;oc the requested add1 t tonal 
5-acre f Ill  would compensate for the toss c f ',&bitat resultlng from the 
unauthorized f 111 lng of wetlands. The economic benef I t s  of c m l t t e d  
capltal and exlstlng construction by the applicant can st111 be reallzed 

, whil e concurrent1 y mitigatlng lmpacts to  resources. Implementation of 
mitigation and permit issuance are not mutually exclusive and8 although 
economlc beneflts to  the applicant need t o  be considered8 they need not be 
maxlmlzed at the expense of public fish and wildlife resources. 

I n  concluslon~ I request that you review the decision t o  Issue thls  
section 10/404 perrnlt, and requlre the District Englneer to  Include the 
sitlgatlon proposal as outlined by the Service as a conditlon for an 
afterthe-fact permlt fncludlng 111 compensation for the flsh and wlldllfe 
resource values assocloted w lth the 44-acre developed parcel removal and 
wetlands restoration of the undeveloped 8.5-acre f i l l  and denlal of the 
additlonal 5-acre f l l l ,  The precedent to be set by the existlng permit 
Issuance could have $ignlficant adverse lmpacts on f lsh and wlldl lfe 
resources. and on the success of the section 404 permit program Itself. 

I apprwlate your consideration of th ls  matter and look forward t o  an 
wicabl e resol utlon, 

. 

' Sl ncere1,ya .. . .I ... . . 
. .. - - .  ,-. . .. ' 

.,.. ., .,;,., ;.. . . '. .. : .. ..:.. - ' . .. : .,.... .: . . 
. . . , .  . 

.. . . . ,  . ., . .  . . .. . . . . . . . .  '! '. , '. . '  .. - . . . . .  . . . . %  . . 
'A. . . : .  

. . . . . , . '. . . I .  

1 9 . .  
Enclosure :i.# . - ; , 



FOUR POINT STATEMENT 

Ru'sso Development Corporation 
I l l e g a l  F i l l  Permit Elevation 

1. Project  Description . 

The applicant seeks approval t o  re ta in  52.5 acres of f i l l  placed i n  wetl ands 
without p r i o r  Army Corp o f  Engineers (Corps) authorization, and t o  place an 
addit ional 5 acres o f  f i l l  i n  wetlands adjacent t o  the  ex is t ing  violat ion. 
Applicant proposes t o  mi t iga te  f o r  l o s t  wetland values by providing compensation 
on a 0.5:l basis and deed-restriction o f  an ex is t ing  wetland t r a c t  i n  another 
basih i  The purpose o f  the  fill i s  t o  create fast land f o r  construction o f  
commercial buildings, O f  the 52.5 acres of ex is t ing  fi l l, 44 acres are  cur rent ly  
occupied by tenanted buildings, the  remaining 8.5 acres o f  f i l l  are 
unoccupied. The 5-acre area proposed t o  be f l l l e d  supports addit ional 
wetlahds, Includjng a vegetated shallow r a t e r  non-tidal pond. 

The 57.5-acre t r a c t  previously conslsted of palustr ine emergent wetlands, 
dominated by common reed. The National W e t \ a ~ l  Inventory o r i g i n a l l y  
desigqated the  area as estuarine emergent, tub uue t o  the  influence o f  t i d e  
gates and other man-made obstructions, t i d a l  inundation o f  the  area ceased 
approximately 60 years ago. The pro ject  s i t e  i s  adjacent t o  an approximate 
200-aare t r a c t  o f  wetl ands, a1 so pal us t r ine  emergent and supporting predominant1 y 
common reed. The 3-acre pond now established on s i t e  was formed as a resu l t  o f  ' 

excavation associated w i th  the  I l l e g a l  ac t i v i t y .  The pond i s  vegetated wi th  
ca t ta i l s ,  dwarf spfkerush and J_u.ncus spp. and provides hab i ta t  f o r  breeding 
waterfowl and wading b l  rds. 

Although most of the  wetlands on s f t e  probably had moderate t o  low value for 
wi ld1 i f e  due t o  the  existence o f  a common reed monoculture, the pond area 
providas higher value by contr ibut ing t o  hab i ta t  d lvers i ty .  

3. Flsh and W l l d l l f e  Enhancement Issues 

Our major object ion t o  the  d i s t r i c t ' s  decision t o  issue t h i s  permit i s  the  
precedent t o  be se t  by authorizing an I l l e g a l  f i l l  and allowing placement 
o f  addit ional f l l l  based on economic fac tors  re la t i ng  t o  t h e  presence o f  the  
ex is t ing  violgt ion. This act ion appears t o  encourage i l l e g a l  a c t i v i t y  since 
the  mi t iga t ion  required i s  l ess  than would be acceptable had the pro ject  
gone rhrough the  Federal review process. Future appl lcants may use t h i s  
decision as j u s t i f l c a t i o n  f o r  providing less  than value-fopvalue mitlgation. 
Considering the  extensive development pressure a1 ready on wetlands, t h i s  
act lon would be interpreted as an i nv i t a t i on  for-mgre i l l e g a l  f i l l i n g  a t  
minimal cost  t o  the  v io lators.  



The basis o f  t h i s  elevation i s  the need for pol icy  level review o f  the 
fol lowing issues: 

a. The need t o  review the D i s t r i c t  Engineer's pol icy f o r  dealing with 
those who v io la te  Federal law. This i l l e g a l  ac t i v i t y  was f i r s t  reported t o  
the d i s t r i c t  by the Service i n  1981. The d i s t r i c t  responded I n  wr i t ing  tha t  
subsequent t o  d i s t r i c t  inspection it uas determined t ha t  a v io la t ion  d id ex is t  
and t ha t  the owner had been di rected' to cease work. No fur ther correspondence 
regarding the v io la t ion  was received. I n  1984, the case was again brought t o  
the d i s t r i c t l s  attent ion as one o f  the cases documented I n  the Servlcers 
WAssessrnent o f  the Corps of Engineerrs Sectionl 404 Permit Program i n  Northern 
New Jersey'. Agaln, no s ign i f icant  e f f o r t  was made t o  invest igate the 
violat ion. I n  1985, d i s t r i c t  inspectors v i s i t ed  the site, but were unable t o  
mak~ a conclusive determination regardlng jur isdict ion.  F i l l i n g  and 
construction a c t i v i t i e s  continued u n t i l  a Cease and Desist Order was f i na l  1 y 
Issved. The D i s t r i c t  Englneer now intends t o  authorize a v io la t lon  t ha t  has been 
continuing i n  excess o f  5 years and fur ther states h i s  intent ion t o  allow the 
v io la to r  t o  flll an addit ional 5 acres o f  wet1 ands. 

b, The precedent t o  be set by issuance o f  t h l s  permit would encourage 
developers t o  proceed with projects i n  wetlands p r l o r  t o  obtaining Corps 
authorization since t h l s  permit establishes tha t  the economics o f  having the 
exist ing f l l l  play a major r o l e  I n  the Corps pub1 i c  in terest  determination. 

\.. To 41 1 ustrate, the Dl s t r i c t  Engineerrs Statement of F I  ndi ngs contains a 
considerable discussion o f  the amount o f  mcnc. .the applicant could lose i f  t h l s  
permit were denied due t o  the expense o f  r a ' . ~ ~  in9 the i l l e g a l  f i l l  which he 
plaaed without Corps authorlzation. Further, the D i s t r i c t  Engineer goes on t o  
state t h a t  the adverse impacts upon the publ ic in terest  associated wi th permit 
denial are "mostly socio-economic" and outweigh the adverse impacts on the publ lc 
in terest  associated with the loss o f  the wetlands on site. The v io la tor  
prodeeded with construction a t  t h i s  s i t e  without p r l o r  Corps1 authorization. 
His venture represents speculation and should not  be a major factor  i n  the publ ic 
in terest  determination. 

c. Issuance o f  t h i s  permit as proposed would authorize 52.5 acres o f  
i l l e g a l  f i l l .  Mr. Russo has refused t o  provide adequate mi t igat ion f o r  the 
ex1s;ting violation, yet  t h i s  permit i f  issued, would allow the f i l l i n g  o f  even 
more wetlands. We do not believe the econmlc benefi ts o f  an individual 

. should not take precedence over the publ ic benefi ts provided by wetlands, 

d. Fai lure  t o  give f u l l  consideration t o  recornmendatlons during the review 
process. Throughout the negotiations on t h i s  project, the Service, Environmental 
Protection Agency and National Marine Fisheries Service have specif ied conditions 
t ha t  would remove objections t o  issuance of t h l s  permit. 



Recommendktlons f o r  Resolution 

The D i s t r i c t  Engineerts decision should be reviewed a t  a higher level .  This 
Department recomnends t h a t  a permit not  be issued f o r t h i s  p ro jec t  as 
proposed. The v i o l a t i o n  case should be resolved by requiring: 
(1) value-for-value compensation for  the  e x i s t i  ng occupied f il 1 (44 acres) l 
(2) removal of fill material and restorat ion of the  8.5 acres of unoccupied 
f i l l 8  and (3)  denial o f  authorizat ion f o r  addit ional f i l l. 

4. F i e l d  and Regional Office Coordination : . . - - .< - . 

March 36#- The F ish  and W i l d l i f e  Service (Service) confirms a 
February lgr  1981 v i s i t  by Service personnel t o  the  New York Corps D i s t r i c t  
advising them o f  a violat ion, 

The Corps1 responds t o  the  Service t h a t  the1 r inspection had 
revealed t h a t  a v i o l a t i o n  d id  exist, Le t te r  fu r the r  stated t h a t  the  property 
owner had been directed t o  cease work a t  the  s i t e  and t h a t  the  case would be 
processed 1 according t o  regul a t  ion. 

Aug.uuLe89 nAssessment o f  t he  Corps of Engineers, Section 404 Permit Program 
i n  Northern New Jerseyr" discusses t h i s  p m j e c t  on pages 96-98, 

B p r x 3 l . 2 2  Request from the  Corps f o r  t h e  Service comments Ion v i o l a t i o n  
and revieu o f  Summary o f  Facts, 

Auaus.t Corps issues Publ i c  Notice 1 12360-85-690-31 describing 
appl i ca t i an  t o  r e t a i n  52.5 acres o f  i l l e g a l  f Ill and placement o f  addit ional 5 
acres o f  f i l l  by Russo Development Corporation. 

SegLXh-1986 Envi ronmental Protect ion Agency (€PA) responds t o  Publ i c  
Notice recommending 281 mi t iga t ion  f o r  e n t i r e  pro jec t  parcel. 

D e c . 3 . l  - The Corps1 l e t t e r  t o  t h e  Service t ransmit t ing n i t i g a t l o n  p lan 
Involv ing enhancement of a 16-acre parcel owned by the  Township of Lyndhurst. - - 

The Servlce responds t o  m i t l g a t i ~ n  -pkposal : l n s u f f  l c l e n t  t o  
compensate f o r  the  damage done. 

The Corps transmits t o  the  Servlce the  detai led m i t i ga t i on  
package. 

March* 1986 The Corps requests f i n a l  agency comments. 

&l.l10. The Service responds t o  the  Corps: compensation i s  inadequater 
- deed-restrfction i n  Parsippany i s  inappropriate. Maintained pos i t i on  fo r  f u l l  

compensation f o r  ex is t ing  and proposed f l l l .  I f  applicant does no t  accept, we 
recommended denial of a permit for further f i l l  l removal and restorat ion of t he  
unoccupied f i l l  and f ines be lev ied  f o r  t h e  remaining i l l e g a l  f i l l .  



M A 1 9 8 6  Interagency meeting w i th  the  Service. €PA, and the  Corps t o  
discuss subject project. The Corps indicated t h a t  they were leaning toward 
issuance o f  a permlt. The Servlce maintained t h a t  i t s  object ions would stand 
u n t i l  1:l mi t lga t ion  was achieved. 

Seot, 30. 1986 The Corps issues a Pre l  imlnary Permit Decision (PPD). 
Indicated t h a t  despite the  recommendations o f  a l l  t he  review agencies, the Corps 
would issue permit f o r  l ega l i za t i on  o f  t he  44 occupied acres, allow construction 
on the 8.5 f i l l e d  acres and allow the  remaining 5-acre pond/uetland t o  be f i l l e d .  
I n  exchanger the  appl icant would provide m i t i ga t i on  f o r  50% o f  the  value o f  the 
s i t e  before the  pro jec t  commenced. 

Oct.15.1986 Interagency meeting w i th  the  Service, EPA, Corps, applicant, 
attorneys f o r  applicant, and consultant f o r  applicant. This meeting const i tuted 
informal consultat lon under the  1985 Memorandum of Agreement ( M I A ) .  The 
applicant of fered mi t iga t ion  f o r  25-30 acres o f  the parcel, he d i d  no t  bel ieve 
t h a t  he should have t o  mi t iga te  f o r  the  ent!ra 57.5-acre parcel. The Corps 
requested a l l  agencies t o  provide acceptabl o %-t;dit ions f o r  permit issuance 
w i th fn  U days. I 

Oct. The Service responds t o  PPD recommending removal and restorat ion 
o f  the  8.5-acre unoccupied fill, and f u l l  m i t iga t ion  f o r  the  remaining 44 acres 
and ao f i l l  ing o f  t he  5.0-acre pond/wetl and. 

Pat-1986 The Corps transmits Notice o f  I n t e n t  To Issue (NOII). 
Commencement o f  formal consultat ion period. 

k d L J S 6  Acting Regional D i rec tor  (Service), requests t h a t  NO11 no t  be 
pub1 1 shed. 

& U 8 2  Meeting between Regional O f f i ce  (Service), and North A t l a n t i c  
D iv is ion  Engineer i n  accordance w i th  the  1985 MOA. 

h . . Z  The D lv is ion@s l e t t e r  t o  Act ing Regional D i rec tor  (Service), 
s ta t ing  t h a t  D iv is ion  had d i rected the  D i s t r i c t  t o  reevaluate decision w i th  
respect t o  spec i f i c  par ts  o f  t he  record. 

March 73, 1981 The Corps transmits NOII, and revised Statement o f  Findings, 
Environmental Assessment and 404(b) (1) Compl iance Analysis, 

&I1 9, 1982 Regional Di rector  (Service) requested elevation, 



\ 
Surmaq of OOE Documentation Supporting the Decision to 

Issue a Permit to Russo Develapnent Corp. 
Suhitted March 23, 1987 

AVAILABILILTY OF PRACTICABLE ALTERNATIVES 

I. No Action 
_ .  

a) Administrative Record includes infonation fran applicant which 
justifies the need for additional fill into 5 acres of waters of 
the U.S. 

b) Applicant has secured "most necessary government approvalsn. 

c) Considerable effort and expense has been expended by the applicant 
on site plans and cbtaining approvals. 

d) The applicant had purchased all steel necessary for construction 
of a proposed seventh warehouse prior to issuance of Cease and b 

Desist. Steel work is custan designed, not salvagable, and is 
being stored. 

e) For marketability reasons construction should occur on 13.5 acre 
location as close to the intersection of Central and Cannerce 
Boulevards. + 

f) Earlier facilities were poorly designed. Marketability would be 
enhanced by being as far away fran these as possible. 

g) Non-contingent contract to purchase signed January 9, 1985 
prior to issuance of March 25, 1985 W E  Cease and Desist. 

h) January 21, 1987 site visit to unfilled portion of site? 
determination that habitat of average value. On this basis 
discharge of fill would not have an unacceptable impact. 

11. Minimizing ~ctivity - Removal of 8.5 acres of fill cn Lots 66.01 and 
66 002 

Econadc Lass to Applicant 

a) Monies on land purchase, developing engineering plans, and partial 
construction in excess of $1 million. 

b) Purchase price of 13 acre tract = $300 ,OOO/acre 

c) Fill discharge which has occurred has not had a substantial 
adverse impact the aquatic envirornnent. 

d) W l d  not acheive the basic project purpose. 



111. Canplete Fill Remwal 

Not practicable. Adverse econanic impact upon applicant, build:' . 
tenants and employees. Losses in the millions. 

IV. Alternate Sites 

a) Service area is ~etGapolitan New Jersey and New York area. 

b) Cmpanies are migrating to the Meadowlands and proximate areas 
because these areas are ecorrnically viable for expansion and 
relocation. 

c) Unnamed case example in which the Meadowlands was the only 
ecommically viable location. 

d) Primary reason for location by tenants is close proximity of 
major access routes. 

e) Business indicates a specific desire to expand and relocate 
in Hackensack Meadowlands. 

f) Russo a middle business m+n whan potential tenants who 
want to locate in the Meadowlands approach. 

e) Conclusion that reasonable area to search for minimum of 10 
acres is 5-mile radius of project site and any location within 
the Hackensack Meadowlands beyond this radius. 

1) Real Estate consultants' affadavit in which 6 sites identified 
but not available because: - 
a) existing environmental problems. 
b) proposed sale of two sites for devlopnent by developers 
c) proposed rezoning 
d) lack of major roadway accessability 

2) ODE: study for dredged material disposal sites provides 
further indication of the scarcity of sites. 

3)  aDE recognizes that other sites beyond the S-mile radius 
may be available but those areas wwld not be as accessible 
to the major arterial roadways serving the northern N.J. and 
N.Y. area. Therefore not practicable to fulfill project purpose. 

f )  Conclusion: no available alternate sites within a reasonable area 
beyond the Meadowlands. 



g) No alternate sites within Hackensack Meadowlands District 

1 ) Already developed. 
2) Acreage too small. 
3) 140 acres left is unavailable due to legal problems. 
4) 207 acres not for sale or access to applicant. 
5) Remaining area already classified as wetland. 

POTEKSIAL IMPACTS ON PHYSICAL-cHmCAC cxARAmST1cS 

Substrate 

a) The direct effect of filling has been the loss of 52.5 acres of 
palustrine emergent wetlands. 

b) Fill consists of shotrock, a mixture of clean dirt and rock. 

c) Additional fill would be fran same source. No adverse impacts 
expected other than the adverse effects form the direct loss 
of 57.5 acres of wetland. 

poTmrmm IMPACTS ON SPECIAL AQUATIC SITES 

a) 52.5 acres of filled wetlab were of low value. That loss 
constitutes analy a minor adverse impact. 

b) 5 wetland acres to be filled are of moderate value therefore 
fill would likewise be a minor adverse impact. 

c) These impacts would be partially offset. 

d) Impacts are minor in nature and are not expected to contribute 
to significant degradation of the aquatic ecosystem. 

ACTIONS TO MINIMIZE AlXlERSE EFEECE 

a) No substantSal adverse effects have resulted fran the discharge 
of fill 

b) Applicant enplayed all practicable measures to minimize the adverse 
effects of fill 

1) Alternatives analysis prwves no practicable alternatives to 
filling all 57.5 acres. 

2) Prwiding mitigation is only means to minimize adverse impact. 



MITIGAION 

a )  Permanent deed re s t r i c t ion  on 23 acres parcel of wetlands i n  Troy 
Meadows, Morris County, N.J. 

b) 1:2 value f o r  value canpensation f o r  the  57.5 acre site. 

1) Great expense of securing land i n  the  Hackensack Meadowlands 
District and nearby areas i n  northern NJ. 

2) In view of t h i s  i n f o n a t i o n  and nature of project site the 
mitigation provides a reasonable degree of ccmpensation 
f o r  loss of 57.5 acres of low to moderate value wetlands. 

C )  Reliance on 1981 red and green map 



EPA POSITION 

O Alternatives Analysis 

COE conclusions remain unsubstantiated in terms of the specifics of 
cost, technological feasibilty and logistics. 

The alternatives analysis argues a preferred alternative rathe<- 
the practicability of alternatives. 

Conclusions rely on econanic agruments which do not account for 
pmfits gained £ran the six warehouses which EPA has not requested 

\ 
"\ 

be removed. 

O Potential Impacts \ 

404(b)(l) Guidelines Subparts b through g directs that the loss of 
wetlands functioning as wildlife habitat and in water purification is 
a significant adverse effect. 

Adamus Function and Value Assesstlent results on the 52.5 acres 
argue a high likelihood that the site functioned as wildlife habitat 
and in sediment toxicant retention. Assessment results for the remain- 
ing five acres argue a high liklihood that these wetland acres function 
as wildlife and fisheries habitat and in flood flow alteration. 

O Mitigation 

lt2 value for value canpensation does not minimize a significantly 
adverse effect . 



UNITED STATES ENVIRONMENTAL PROTECtlON AGENCY 
WASHINGTON, D.C. 20460 

Honorable Robert  K. Dawson 
Ass is tan t  Secre ta ry  o f  the  Arrny 

( C i v f  1 Works) 
The Qer~ tagon - Room 26570 
Washington, D,C. 20310-0103 

Dear Yr, Q a ~ s o n :  

I arrl toddy request ing  revievr ,  by h i g h e r  a u t h o r i t y  i n  the D+partl l :crt 
o f  t h e  4rlny, of t h e  dec is ion  by Colonel Yar ion 1. Cal: lwel l  Jr., O i s t r i c t  
Engfneer, New York D i s t r i c t ,  t o  i s sue  a Oepartlnent s f  t ! ie Ctr,~y S e c t i o n  
404 par t f l i t  t o  t h e  Russo ?evelopmerit Corporat ' ion f o r  the parpose o f  f 

warehouse cons t ruc t i on .  Th4;  a f t e r - t h e - f a c t  p e n u l t  would r e t a i n  the 
p r e v i a u s l y  unau thar i  zed scharge o f  fill m a t e r i a l  i n t o  52.5 a c r e s  o f  
f r eshwa te r  wet lands and would authorize t h e  f f l l i n g  of an add'tional F'T;? 
acres o f  d e t l  and$ of t h e  Hackensack tleadowl ands , C a r l  s t a d t  , Brtrgen County, 
New Jersey, 

This request  I 5  fn  , lccordance w i t h  t?? proc4:;.*r<s esc.~:,l I s r ~ e d  i i l  
Ch? .i~taii~ordrlduri~ o f  iigreerrient ( Y O A )  ddtfed t;overnber 5, 1585 Setween t h e  
Adminf s t r a t o r  o f  EPA and the Secre ta ry  o f  the ArlIl:~ ,,ursuant r.o Sect ior i  
404(q) o f  the Clean Water 9c.1 ( 3 3  ~.$.~3.$1314(;1)) .  A f t e r  t~ t i ~ o r o u y b  rev ' r l r  
o f  b ~ ~ l l a b l ~  in f0r ;nat ion r e l e v a n t  t o  t h i s  case, we have determined tha t  
thi:s r e f e r r a l  meets t h e  c r i t e r i a  i n  t h e  MOA f o r  e l e v a t i o n  under S a c t i ~ r ~  
5.h.  1. based u p o ~  o u r  f i n d i n g s  that  t he re  has been i n s u f f i c i e n t  i n t e r % a ~ e : t c y  
~ o o r r i l  n n t  i on a t  t h e  Ili s t r i c t  1 ever,  i n c l  udf rig a procedl.rra1 f a i   re t o  
coo rd l  nate ar )d  r e s o l v e  s t a t e d  EPA concerns r e g a r i i i  qy colnpl iar?cs wi?h t?e 
f,,?c't'lon 4#)4( '1 )  ( 1  ) Guide1 i nrls. 5peci f i c a l  ly, E 3 4  !):?I ieves t h a t  t 5 e  per!ci i: 
CIS ~ ~ r o ! ) q s e d  would r e s u l t  i n  t $ e  loss  of  f l ~ n c t i o n i n g  vretlands, tkts l o s s  
OF wl.lic.;\ c ~ . m t r i h ~ t e s  t o  s i  g r l i  f i c a n t  degradat i o f l  u f  the  ~ n t e r s  o f  the 
',lnit'ed S ta tes ,  and t h e r e f o r e  .Joes q o t  co\vply w i t h  Y ~ c t i o n  233. i O ( c )  o f  
t h e  Guidelines. 

Tnroughout t h e  perrs i t  r?ui.ew grocess E'P4 has o f f e r e d  t o  clisclrss 
reso:l r j t ? o n  o f  t9ese i S S ~ I ~ S  i? 3 m a ~ n e r  tha t  wt,trlcl c ~ ~ 1 ; 7 1 y  : ~ i  t.1 (iuidr?? i ~ . i i . ;  . 
'-l:~.ve'ver, the  i f l t e r + g e f i c j  coord i r ra t  i o n  ,)recess d i d  ~ o t  a f ? o r . J  t!!? oppor -  
tuq'i f;j tl) f r i l l y  d i s c ~ s s  S I I C : ~  r e s o l ~ l t  iOnr ??,I r+c:>lrl:sendat i d 3 5  . irl~l cr)n::~rrrs 
h n v e  c3ns istl:lltl.y not  been adlress::!l lr- ring t h e  i : l t r~*+~ .? r~cy  r . . l o r d i ? d b  i )!I 
( ~ n t l  p+r.ni t rev ies~ ijr:)cr?ss, E D , l  ;I-3s ')..??-I , ~ , i v i se : j  $3: L!II? !424 Y ~ r k  i j l s t r l c : 5  
i ~ ~ r : e . ~ . l e d  a c t  i o n  thrauj;'r ~1sc.i sion docc~t\~ii<lt s . r i  :?9ut ; ~ r i o r  c;,.ir:~~.t:.~ic i t  )or?  
d:ldress 109; 311 corlcerns. 

1 



We are  a lso  r e f e r r i n g  t h i s  proposed permi t  d e c i s i o n  because wt3 ha;@ 
determined t h a t  i t  m e t s  t h e  c r i t e r i o n  under Sect ion 5,b.S of  tne ~ $ 4  
regarding environmental i ssues  o f  national i w o r t a n c e  r e q u i r i n g  &?? 1 LJ, 

l e v e l  review, We consider  t h l s  c r i t e r i o n  a p p l i c a b l e  f o r  t h r e e  red;ons.  
F i r s t ,  we b e l i e v e  t h a t  t h e r e  has been an i n s u f f i c l e n t  examination o f  
p r a c t i c a b l e  a l t e r n a t l v e s  t o  t h e  proposed d ischarge as requ l red  ur.:der 
[40 CFR Par t  230*5(c)] .  The 404 ( b ) ( l )  Guidel ines p r o h i b i t  t h e  aisch.3rgc 
o f  dredged o r  fill mate r ia l  i f  the re  are  p r a c t i c a b l e  a l t e r n a t j v e s  t a  t:.r 
proposed d ischarge which would have l e s s  adverse impact on t h e  aqaat lc  
ecosystem [§230.10 (a ) ] .  I n  add i t i on ,  t h e  p r o j e c t  as proposed does nc t  
fit the  c r i t e r i a  fo r  water dependency [$230,10(6) ( 3 ) ]  whf ch s t a t e  t p a -  
f o r  a c t i v i t i e s  which do n o t  r e q u i r e  access o r  p r o x i m i t y  t o  o r  s i t i n g  
w i t h i n  a spec la l  aquat ic  s i t e ,  p r a c t i c a b l e  a1 t e r n a t i v e s  are presu,wd i, 
be a v a i l  ab le  unless demonstrated otherwise.  Second, t h e  issue o f  
m i t i g a t i o n  has remained an unresolvec! concern of  EPA's throughout t h e  
permi t  rev iew process The proposed permi t  , c o n t r a r y  t o  t h e  reqg i  r e w n t s  
o f  40 CFR PART 230*10(d) f a i l s  t o  r e q u i r e  appropr la te  and p r a c t i c a l  s t e p s  
t o  minimize t h e  adverse impacts o f  t he  d ischarge on t h e  a q ~ 3 t i c  ecosjs::-,m. 
The D i s t r i c t  Engineer has s p e c i f i e d  t h a t  f i f t y  percent o f  the  prapro jecc 
habStat va lue i s  the  maximum conlpensation t h a t  he w i l l  requ i re .  T h i s  i s  
i n c o n s i s t e n t  w i t h  pas t  New York D i s t r i c t  p r a c t l c e  on unauthorized d i 3 -  
charges, and i s  a l s o  h a l f  o f  t h e  ~ i t i g a t i o n  requ i red  i n  p r a c t l c e  by t h *  
D i s t r i c t  f o r  app1 icants .au thor ized t o  d ischarge through normal 7errn't 
procedures. We are  concerned t h a t  the  precedent which wocr; d be estas: f srlt?~d 

should t h i s  permi t  be approved i n  i t s  present  form would en:wrage po:e-ti;? 
app l i can ts  t o  engage i n  unauthor i  zed ii 11 i n g  t o  avo id  bo th  approprf d t a  
and p r a c t i c a l  steps t o  q in im ize  adverse impacts a" the  no~rnel p e r p i t  
dppl  i c a t i o n  processiny reyui  rements. Third, t ne  issuance o f  an a f t e r -  
t he - fac t  permi t  f o r  52.5 acres o f  wetland f i l l  which a l so  a l lows the  
f i l l i n g  o f  an a d d i t i o n a l  f i v e  acres, cogpled w i t h  dhat EPA regards as 
inadequate compensation f o r  these losses,  would be de t r imen ta l  t a  t h e  
enforcement proyrarns conducted by both  the  Corps o f  Engineers and t h e  
EPA. 

Sect ion 5 . b . l *  C r i t e r i a  

Sect ion 230*10(c) o f  t ne  Sect ion 4 0 4 ( b ) ( l )  Guidel ines r e q u i e s  t n a t  ~o 
d ischarge s h a l l  be permi t ted  i f  It causes o r  c o n t r i b u t e s  t o  s i g n i f i c a n t  
degradat ion o f  waters o f  t he  Uni ted States. We be1 i eve  t h a t  the  f 1 l l i r . p  
o f  52.5 acres o f  f reshwater msrsh has s i g n i f i c a n t l y  i w a c t e d  t h e  i ~ q c r :  G - . ;  

and values o f  t h e  &adowlands/Hatkensack R iver  ecosystem, s i n c e  i t  has 
resu l ted  i n  t h e  l o s s  o f  w i l d l l f e  h a b l t a t  and has adversely d f f ~ c t e d  t h s  
a b f l i t y  o f  t h i s  ecosystem t o  r e t a i n  t o x i c  n a t e r i a l s  and sedl~nents, r r t c  .? 

n u t r i e n t s ,  ac t  as a f l ood  storage a r e a  and support w i l d ?  i f e  such 3s 
rntyratory waterfowl and songbirds. The proposed f l l  1 i n y  o f  f i v e  a d d i t i o r ~ s :  
acres o f  wetland w i l l  cause f u r t h e r  impacts t o  an ecosystem t h a t  has 
a1 ready su f fe red  s i g n i  f i c a n t  losses  i n  d i v e r s i t y ,  p r o d u c t i v i t y  and 
s t a b i l i t y  as a r e s u l t  o f  human activities and d is td rbance.  



Pr lo r  t o  f i l l i n g  i n  1981, t h e  Russo s i t e  was determilred from a e r ! d l  
photography and re1 ated U.S, F i s h  and Wl ld l  i f e  Service aoccrner~ts t o  ha 
characterized by pal  u s t r i n e  emergent marsh h a b i t a t ,  dominated by comun 
reed (Phrdgmites a u s t r a l l s ) ,  and b lue  j o i n t  grass (Calama r o s t l s  c a r t j k n s t s ) .  
Groupings o f  aspen (Pogulus t remlo ides)  and ephemera pon s we;@ Int-Gr=ed 
throughout the t r a c t .  

+ 
-is p a r t  o f  a  much 1  arger  t r a c t  

known as t h e  Empire Tract .  As p a r t  o f  the Advanced I d e n t i f i c a t i o n  i n i t l a t i v e  
undertaken by EPA i n  cooperat ion w l t h  t h e  hew York D i s t r i c t  irl 19;$5, t t  
ad jo in ing  Empire t r a c t  was evaluated using the Adamus wetl ands funct  i o n d l  
assessment methodology. Thls  meth~do logy i s  widely used and a c c s ~ t e d  by 
Federal agencies. j nc lud ing  €?A and t h e  Corps. The results o f  the Empi r e  
t r a c t  f unc t i ona l  assessment determined a h i  ah probabi l i t y  t h a t  t h e  t r a c t  
func t ions  t o  r e t a i n  sediments and tox i cs ,  shpports h igh  general w i  i a l  i Pe 
value and h igh  value f o r  migra tory  waterfowl.  In  add i t i on ,  t h e  s i t e  waz 
found t o  have a h igh  oppor tun i t y  fo r  f l o o d f l o w  a l t e r a t i o n .  Based on 
t h e  bes t  data ava l l ab le ,  It I s  l o g i c a l  t o  assume t h a t  before the  R u s s ~  
s i t e  was developed, i t  possessed the same o r  s i m i l a r  values as those 
found on the o v e r a l l  Empire t r a c t ,  o f  which i t i s  a  pa r t ,  

A func t iona l  hssess~nent conducted on the remalni ng , present ly  
undisturbed, f i v e  ac res  o f  t h e  Russo s i t e  determined s i rn i l  a r  o r  highet .  
p r o b a b i l i t i e s  f o r  these and o the r  funct ions,  The U,S. F i s h  and Wi !d l i f+  
Serv ice (FWS) has charac ter ized the remaining f i v e  acres prcposed f o r  
f i  1 1  as Resource Category 2 h a b i t a t ,  Resource Category 2 h a b i t a t  4 s  " 

character1 zed as being o f  h igh value, re1 a t i v e l y  i c a r c e  or  bscoviqg 
scarce on a na t iona l  o r  ecoregiol:  I, :; 1 J .  The FWS F ish  and W i l d l i f e  
M l t i g a c r o n  Policy (46 F,Reg. 7644) recommends no 'net  l o s s  o f  i n -k ind  
h a b i t a t  value fo r  Rescurce Category 2 Habl tat .  

The Hackensack Meadowlands reprzsent  the l a s t  remaining expanse o f  
wetlands i n  thSs p o r t i o n  o f  New Jersey. F o r m r l y  encompa~sir~g 20,000 
acres, t h e  Meadowlands D i s t r i c t  wetlands have been s i g n i f i c a n t l y  reduced 
by development and use as sf  t e s  f o r  1 a n d f l l l s .  Almost a l l  the u s a b l e  
up1 and I s  developed o r  has been s la ted  fo r  development. On? y 8000 ac res  
of  wetlands remain of  t he  20,000 acres t h a t  comprise t h e  Hackensack 
Meadowl ands Dl s t r i c t .  Many o f  these remal n iny  wetl  ands have a1 ready 
been adversely impacted by development and l andf i  11 a c t i v i t i e s ,  
Nevertheless, t he  Headowl ands cont lnue t o  func t ion  as important  h a b i t a t  
f o r  waterfowl , wadlng b i r d s  , shore t l  rds , passerines , r a p t o r s  and small  
mammal s ,  EPA supported water qua1 i t y  improvement programs such as sebdagc 
t reatment and non-poi n t  source pol 1 u t l o n  con t ro l  a c t i v i t i e s  3re c o n t r i ~ u t  - n y  
t o  maintenance and improvement o f  water qua1 i t y  and eco log ica l  va lues i n  
the Mgadowl ands. To approve t h e  permi t  as proposad, i n  1 I g h t  o f  t ne  
curnu1 a t i  v e  impacts and continued t h r e a t  t o  the remaining wet1 dnd resGwrcPs  
o f  t h e  Meadowlands, i s  l ncans ls ten t  w i t h  t h e  Guide1 i n e s '  requ i remen t  t o  
prevent f i l l  a c t i v i t i e s  which cause o r  c o n t r i b u t e  t o  s i y n i  f i c a c t  deyr?dat ion  
o f  t he  wate rs  of  t h e  Un i t ed  Statas. I 

- 



Section 5 .b .3  C r l t e r i a  

me basic p r o j e c t  purpose descr ibed f o r  t h e  Russo s i t e  i n  t h e  permi: 
appl  { c a t  1 on i s  warehouse cons t ruc t i on  and associated o f f1  ces and roads, 
This p r o j e c t  purpose c l e a r l y  does not  r e q u i r e  access o r  p r o x i m i t y  t o  o r  
s i t i n g  i n  a spec ia l  aquat ic  s i t e .  and i s  t h e r e f o r e  no t  water dependrot 
as d e f h e d  i n  230.10 (3 )  o f  t h e  Guidel ines. Under the Guidel ines, 
p r a c t l c a b l  e a1 t e r n a t i v e s  & r e  presumed t o  be a v a i l  abTe unless demonstrated 
otherw5se, Had t h e  app l i can t  npp? i e d  f o r  a permi t  t o  d ischarge on tne  
acreage i l l e g a l l y  f i l l e d ,  t he  Guidel ines would have presumed t h e  a v a i l -  
a b i l i t y  o f  an up1 and a1 t e r n a t  l v e  unless otherwise demcinstrated, 

Me b e l l e v e  t h a t  the D i s t r i c t ' s  ana lys i s  o f  t h e  availability 
of a p r a c t i c a b l e  a l t e r n a t i v e  I s  inadequate and i ncons i s ten t  w f th  t h e  
i n t e n t  o f  t h e  Guidelfnes, "Prac t icab le"  as de f lned I n  5230.3 o f  the  
Guidel ines,  means a v a i l a b l e  and capable of  be ing  done a f t e r  t ak fng  
i n t o  cons ide ra t i on  cos t ,  e x i s t i n g  technology, and l o y i s t i c s  I n  1 i g h t  
o f  o v e r a l l  p r o j e c t  purposes, I t  i s  our  concern t h a t  the ana lys i s  underta;i;ln 
by t h e  D l s t r i c t  placed i napp rop r ia te  weight t o  1 imitations proposed by *-be 
Russo Corporat ion I n  d e f i n i n g  p r o j e c t  purpose, and thus severely  I l m i t e d  
the a l t e r n a t i v e s  considered, c o n t r a r y  t o  t h e  i n t e n t  o f  the 404 
( b ) ( l )  Guidel ines.  As i n d i c a t e d  i n  t h e  Statement o f  F indings,  t h e  Corps 
I Iml ted  t h e  cons ide ra t i on  of  p r o j e c t  s i t e s  t o  a f i v e  m i l e  rad ius  o f  the  
p r e f e r r e d  s i t e .  t h i s  c o n s t r a i n t  de fac to  l i m i t e d  considerations t o  t h e  
Meadowlands area, where t h e  r e m a ~ d e v e l o p e d :  s i t e s  are l a r g e l y  
wet1 ands, Access t o  major a r t e r i a l  roadways was a1 so considered i n  t h e  
a l t e r n a t i v e s  ana lys is .  The and result o f  t h e  1,: ,.. . i i a b l e  a l  t e r n a t l v e s  
an;' , ; i s  as cunductecl by che Uf s t r i c t  was t o  narrow the p r o j e c t  purpose 
f r o m  "warehouse construct ion..  . ' t o  "warehouse cons t ruc t i on  w i t h i n  f i v e  
m i l e s  o f  t h e  per fe r red  s i t e ,  w i t h  access t o  major a r t e r i a l  roads, w i t h  
lower land cos ts  than adjacent areas because a l t e r n a t i v e  upland s l t e s  are 
scarce, e t c . " .  These cond i t ions ,  as de f ined by t h e  app l icant ,  l l m i t  
p r a c t i c a b l e  a1 t e r n a t i v e s  ana lys i s  t o  t h e  p r e f e r r e d  a1 t e r n a t  l ve .  For t n e  
D i s t r i c t  t o  accept these l i m i t a t i o n s  i n  t h e f r  a l t e r n a t i v e s  ana lys i s  i s  
con t ra ry  t o  the l e t t e r  and i n ten t  o f  the  ~ u f d e l i n e s ,  

This case a lso  e n t a i l s  importaqt  enforcement and m i  t l g a t i o n  aspects  
pursuant t o  Sect ion 5.b . 3 .  o f  t h e  MOA. Husso Corporat ion i 1 l e g a l l y  
discharged 44 acres o f  fill i n  t h e  ear ly  1980's. Comblned w f t *  t n e i r  8.5 
acre illegal discharge i n  1986, t h e  t o t a l  unauthor ized d ischarge  arnoupts 

' 

t o  52,5 acres, Region 1 I i n i t i a l l y  discussed an EPA enforcement. a c t i o r :  
whereby t h e  Regional enforcement p o l l c y  o f  2:1 mi t i ga tdon  f o r  Impacts houla  
apply.. (Removal and r e s t o r a t i o n  was u n l l  k e l y  due t o  t he  existenct3 o f  

- tenanted warehouses on the  44 acres.) The Corps D i s t r i c t  i s  aware o f  t h i s  
2 : l  p o l i c y  and has i n  f a c t  been invo lved w i t h  prev ious € P A  enforcemeni a c Y c ! 7 s  
i n  t h e  Hackensack Meado~l  ands where 2 : 1 m i  t i gat1 on was requ i  red. The pol  i r ,  
i s  soundly based on t h e  need t o  p revent  a v i o l a t o r  f rom b e n e f i t i n g  f r o n  r . i s  
i l l e g a ?  ac t ion ,  Federal t rea tment  o f  i l l e y a l  dischargers should no t  pl  ac. 
law-abid ing c i t i z e n s  a t  a disadvantage w i t h  those dho cqoose t o  Ignore 
t h e  1 aw, Since a 1 : 1 m i  t i  ga t  I on requi rement i s usual 1 y 41 aced on nor~nsl 
perm1 t requests wnich unavoldebly impact  spec f a 1  squat l c  s i t e s  , we are 
concerned t h a t  a ?recedent i s  being establ fshed by t h i s  a c t i o n  which 
would bene f i t  t h e  i ' l l e g a ?  v i o l a t o r  by o n l y  r e q l r i r l ~ r )  n n e - h a l f  +.h? 
rnlt lgaticrn n~rva l  lg. r c . ; ~  I ~f an a y p l  i cant ,  



Concernlng t h e  add i t i ona l  13.5 acres on the Russo s i t e ,  the teco,-rJ 
c l e a r l y  indi.cates t ha t  t h e  R U S ~ O  Corpora t lon  was on not  i c e  r e y a r d i u  $4J4 
pertnit requirements p r i o r  t o  t h e i r  i l l e g a l  f i l l  a c t i v i t y  on t he  8.5 
acres, The Corps Issued a cease and d e s i s t  (C&D) o rder  i n  A p r i l  , 1985- 
The Corps maintalns t ha t  al though R ~ s s o  secured loan monies for t h e  t r s s t  
in August, 1985 subsequent t o  Corps C&D issuatrce, Russo was under contr8ceuc: 
o b l i g a t i o n  t o  buy t h a t  t r a c t  o r  s u f f e r  a  monetary pena l ty  clause f a r  
no-sale contained i n  a purchase cont rac t  sjgned i n  January, 1985, This 
pena l ty  clause has bear ing on ly  on the ac tua l  purchase of the property.  
Russo, having a? ready received the Corps C&D order,  was on not ice  or SA03 
requi  rements ye t  chose t o  d iscnarye i 1 lega l  ?y nonetheless . Even under 
normal permit  c i  rc~mstances,  the  f u l l  Guidel ines  requi r e ~ q t s  o f  avoidance. 
minim1 za t ion  and compensation f o r  unavoidabl e i mpactS would apply w l  t h  
L:l r n t t i g a t i o n  f o r  impacts permit ted on the s i t e .  The D l s t r i c t  Engineers '  
S p e c i f f c a t i o n  t h a t  50 percent o f  the prepro jec t  h a b i t a t  value Ss t he  
maximum compensation he wI11 requ i re  on this i l l e y a :  fill again disddventages 
the  appl i cant seeking l o  operate 1 egal Iy . 

We. do not be1 i e v e  t h a t  i t  has been d e ~ o n s t r a t e d  that tne  permkt as 
proposed t o  be issued complies w i t h  the Section 404(b ( l )  Guidelines, ana 
conclude t h a t  i t would author1 ze sf gn i  f i c a n t  adverse environmental i m p a c t s  
from a s i t e - s p e c i f i c  as we11 as a  cum?rlatlve s t a ~ d p o i n t .  2~ are a lso ' 

concerned w f th  the manner f n  which the 404(b)(l) Guidel i nes have been 
alpplied by t he  Corps i n  t h i s  case, and the imp l i cd t ions  f o r  impeding 
t h i s  Agency's a b i l  i t y  t o  implement I t s  enforcement a u t h o r i t i e s  aqd 
respons ib i l  i t l e s  under Sect ion 309 an:! 404 o f  the Clear: idaler A c t .  For- 
thee:! reasms, the  dec ~ s i o t i  t o  issue tnSs perm1 t presents icrsortant 
imp l i ca t ions  t o  t h e  Meadowlands and t o  the Sect ion 404 program n a t i o q w l i s  
and therefore,  I be1 ieve, warrants add i t i ona l  review. 

Sincerely,  

Lawrence J. Jensen 
Assistant  Admini s t r a t o r  

cc: Christopher J ,  Dagget t  
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DEPARTMENT OF THE ARMY 
OFFICE OF THE ASSISTANT SECRETARY 

WASHINGTON, DC 20310-0103 

8 MAY 1987 

Mr. Lawrence J .  Jensen 
Assistant Administrator 
Office of Water 8 .. . 

- .  
Environmental ~totection Agency ... . 
Washington, D. C. 20460 - - * : -. If &-  ti "3 * 
Dear . * I? f l  

a :;I 

Thank you for your letter of April 20, $$987Fto 
the Honorable Robert K. Dawson, Assistant S e c r e t a w  of 
t h e  Army, concern ing  your request f o r  higher w e 1  
rev iew of the New Y o ~ k  District Engineer's decision to 
i s s u e  a permit  to the Russo Development Corporat ion to 
r e t a i n  5 2 . 5  a c r e s  of fill and place an additional 5 
acres of f i l l  in wetlands in the Rackenseck Meadow- 
lands. On May 4, 1987, Secretary Dawson assumed the 
p o s t  of Associate Director of Natural Resources ,  Energy 
ahd Science, Office of Management and Budget. The 
Secretary of the Atmy appointed me as Acting Assistant 
Secretary of the Army (Civil Works) effective May 4 ,  
1987. 

I ,$ 

You have reques ted  eva lua t ion  of this d e c i s i o n  
ohder the 1 9 8 5  Memorandum of Agreement (MOA) because  
you believe t h e r e  has been insufficient c o o r d i n a t i o n ,  

.. .a including a failure to r e s o l v e  EPA's c o n c e r n s  regard ing  
r t 4  , compliance with the 404 (b) (1) Guidelines, You a l s o  
7' ' EA s t a t e  that  t h e  p r o j e c t  raises environmental issues o f  

q\* 
, , ,  wt national importance requiring policy level review, 
5 ,- 
\' After carefully reviewing the record in this case, 

and having given full consideration to your arguments, 
I have decided not to elevate the decision and have so 
advised the Corps of Engineers. My reasons for not 
e l e v a t i n g  the decision ate given below, Additionally, 
X have enclosed a copy of t h e  Corps statement of 
findings t o  assist you in reaching a 'decision on 
whether to exercise your Section 404(c )  authority. 

Interagency Coordinat ion.  You are concerned that 
the permit as proposed would result in loss of 
functioning wetlands contributing to significant 
degradat ion  of waters  of the U. S. under 4 0  CFR 
230 ,10 (c ) ,  YOU state that your field s t a f f  offered to 



discuss resolution of these issues throughout the 
p~OCe8s but interagency coordination 'problems did not 
afford this. As a result, your staff's concerns and 
recommendations have not been addressed. You also 
expressed concern that the Region was advised of 
New York Districtg s intended action through decision 
documents without pt iar communication addressing their 
concerns. 

The record shows that, i n  addition to the standard 
opportunities to comment on the public notice and 
through the enfotcament process, the Region had five 
additional opportunities to comment. The Army Corps of 
Engineere, EPA, F i 6 h  and Wildlife Service (FWS) and the 
applicant met on October 16, 1985, to discuss 
mitigation. The applicant submitted and the Corps 
circulated two additional mitigation proposals  to which 
the EPA responded on April 8, 1986, and June 24, 1986. 
The applicant submitted another .proposal to the Corps 
which was discussed at yet another interagency meeting 
on July 8, 1986. New York D i s t r i c t  used t h i s  f i n a l  
proposal to develop its preliminary p s i  tion document 
( P P D ) .  It is this document that you referzed to when 
you stated that New York District advised the Region of 
its intended action through decision documents without 
prior communication. The PPD is, in fact, a document 
used by New Yotk District to present their tentative 
position and rationale to the other agencies and to 
g i v e  those agencies one more opportunity t o  comment 
prior to the notice of intent to issue a permit. 

. *.% <, . , -9 .% ',- \'. \ Larry, I do not believe the problem is a ,1-+2k af 
\ .y'- .\ COO r d i i i a t 3  _._.- ~ l i ~ u t 7 3 f  h~~r--_8~,4_i's-;r9 ~ ~ 3 i i a  s-- t o  .-- - m a t  --- 

L C  . . , ,,c . .>bnlti tutes a g ~ g u ~ u -  mitigation and ! i x . g n i f  ~ c a n t *  
& ,LL. . i% ' d e g r a a a t t m * z T  waters oi-':>he'.~, In revieiilKG t h e  
p' - I  .- --. ----. 

C: - d e ~ ~ s 7 ~ n a o c u r n t n t a  Including letters from EPA, FWS and 
, ((. the National Marine Fisheries Service, I believe that 

C L  the district acted within existing policy. The 
. \ .  . . ~ f  

district appropriately determined that the mitigation 

b L 9  ;,!>. is adequate and that the project complies wi th  the 
\ . .',- 

..k 
404(b)(1) Guidelines 40 CFR 230.10(6)  in tha t  i t  

V 

# .C constitutes all *sppropr l a t e  and practicable s t e p s  to 
-8,. bm-' . L.!, minimize p o t e n t i a l  adverse  impacts of the discharge on 
* .. 

' C t  3'; 7 
k:i . v-.' . 

L>- 



the aquatic ecosystem.# As you are aware, 
paragraph $ ( d l  of t h e  404 (q )  MOA clearly states that 
the Army Corps of Engineers has the authority to  
determine compliance with the 404 (b) (1) Guidelines on a 
case-by-case basis. 

Environmental. 1.s~;;- Requiring poli~y-Level 
Review. You raised several issues under this c r i t e r i a .  
First, you do not believe that the district did a 
sufficient examination of alternatives. YOU state that 
the district placed inappropriate weight t o  limitations 
proposed by the Russo Corporation in defining project 
purpose and thus "limited the range of alternatives 
considered. You quoted criteria such as the 5-mile 
r a d i u s  and access to major arterial roadways as 
inappropriate .  The d i s t r i c t  considered sites within a 
5-mile radius because this area reasonably coincided 
with accessibility to both the New York and northern 
New Jersey market areas and to major a r t e r i a l  access. 
These are  logistical factors that need to be c o n s i d e r e d  
far t h i s  type of development no matter who the 
developer. The district also considered sites outside 
this radius in the Meadowlandg District, and also 
r e v i e w e d  an earlier: s t u d y  by its Water Quality Branch 
researching p b t e n t i a l  d r e d g e d  material disposal sites. 
The canvass area included over 100 equare miles. In my 
opinion, the district did a comprehensive jab in 
evaluating alternatives. Moreover, 1 believe t h a t  the 
district correctly determined practicability of 
alternatives from the perspective of the applicant 
after considering cost, existing technology and 
logistics in light of overall project purposes. 

You also raised concerns over the adequacy of the 
mitigstian involved especially in light of both 
agenciesv enforcement programs, Region 11's concept of 
a punitive 2:l mitigation policy should be more 
appropriately addressed t h s o u g h  out negotiations on the 
enforcement MOA or as part of the interagency 
mitigation policy. Rowever, for this case, there is 
not, as  you state,  a l a  record that Mr. RUSSO 
knowingly or callously placed the 8.5 acres of fill in 
w e t l a n d s ,    he Corps d i d  not clearly delineate wetland 
boundaries to Mr. Rues0 with the initial verbal cease 
and desist order, Further, this area is a marginal 
wetland characterized by a species (~hrasmites 



australis) common to both wetland and upland areas. 
Given these circumstances, the Corps d i d  not believe 
that punitive measures would be appropriate, 

It is my opinion that the district has complied 
with the Corps present mitigation policy at 33 CFR 
320.4tr) and with the 404(b) (1) Guidelines, Since our 
diffezences on these same issues are currently being 
discussed at the headquarters level by an interagency 
working group, it is not appropriate to e levate  the 
decis ion on Mr, pusso's application, The d i s t r i c t  
acted within existing policy and, therefore, there fs 
n o  basis to elevate this issue for  higher level review. 

Finally, 1 would like to address your de~cription 
of the wetland values. You state t h a t ,  a s  the result 
of using the Adamus evaluation technique on the 
adjacent "Empire" tract, the Russo property most likely> 
had a high general wildlife value, a high value for 
migratory waterfowl and a high opportunity for 
fl00dflow alteration. Our Waterways Experiment Station 
i s  currently working w i t h  Dr. Adarnus to improve and 
simplify this method . One p i n t  stressed in the 
Adamus method is that where the results for a certain 
area are intuitively wrong or conflict with expert 
opinion, the method should  not o-jerride that opinion, 
The Fish and Wildlife Service has stated in two 
Separate letters that the area already filled had low 
value fog wildlife habitat. The reason for this 
apparent contradiction may be t h a t  t h e  Empire tract i s  
not all that  similar to the Russo property. Based on 
the Adamus evaluation, which admittedly i s  preliminary 
since not all the involved agencies have reviewed the 
results, the Corps found that the Empire t r a c t  is 
slightly lower, wetter,  contains more intersper~ion of 
open water areas, and Is characterized by gpartinq sp. 
in areas closer to the Hackensack River. Also, while 
the Adamus results indicate that the property may have 
a high opportunity for floodflow alteration, that 
factor is meaningless unless the area has a moderate to 
high likelihood of being flooded. The Corps found that 
this is riot the case and that the wetlands d i d  not 
serve as a valuable flood water storage a r e a *  



In accordance w i t h  the terms of the MOA, the Corps 
will not take final action until 10 working days from 
t h e  d a t e  of t h i s  l e t ter  in order to give  you an 
opportunity to initiate 404(c)  before the permit is 
1 ssued . 

. * 

Sincere ly ,  - A - 
.. . . . . . . . . . .  . . . . .  . . ....,.* . . . .  ,a ". - L 

....... John S.  Doyle, J z r  
~ c t i n g  Assistant Secretary of the Army 

( C i v i l  Works) 

Enclobur e 


