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. *.© 7 INTRODUCTION - o -

'Thi fecommended decision concerns a 57.5 acre wetland in

CarTStadt New Jersey where the Russo Development. _Corporation = - - _
. (Russo) proposes to maintain 52.5 acres of unauthorlzed.flll (of -
wh1ch 44 acres _have been built upon) and fill an additional five. e
_acres of wetland to complete a warehouse-complex. ‘The-wetland- - '
51te is located in the Hackensack Meadowlands in Carlstadt at. the.-
intersection of Commercé Road and .Central-Boulevard (Block 131. 1
Lots .59, 64.01 - 64.06, 66.01/.02). It _-Ties adjaceént to” R
—industrlal development to the north and west and to a'continuing -
expanse of wetlands extend1ng .to the Hackensack River to the T
_south” and east. The Russo Development Corporation would enhance —- =
"a nearby existing wetland northeast of the project site and .
secure the permanent preservation of 23 acres of wetland in Troy
Meadows of the Passaic River basin (to the southwest of the o
Hackensack River basin).

Section 404(c) of thé Clean Water Act (CWA, 33 U.S.C. 1251 et
seq.), authorizes the Administrator of the Environmental
Protection Agency (EPA) to prohibit or restrict the use of any
defined area as a disposal or discharge site whenever he or she
determines, after notice and opportunity for public hearing, that
the discharge of dredged or fill material into such area will
have an unacceptable adverse effect on municipal water supplies,
sheéllfish beds and fishery areas (including spawning and breeding
areas), wildlife, or recreational areas. Before making such a
determination, the Administrator must consult with the Chief of
the Army Corps of Engineers, the property owner, and the
applicant in cases where there has been application for a Section
404 permit.

EPA’'s regulations._ implementing Section 404(c), 40 CFR Part 231, L
establish procedures to be followed in exercising the :
Administrator’s authority to prohibit or restrict the use of an
area as a disposal site. The three major steps in the process

are: 1) the Regional Administrator’s proposed decision to

prohibit or restrict the use of a site, 2) the Regional
Administrator's recommendation to the Administrator to prohibit

or restrict use of the site, and 3) the Administrator’s final
decision to affirm, modify, or rescind the regional

recommendation. The Administrator has delegated the authority to
make a final decision under Section 404(c) to the Assistant
Administrator for Water.

I have carefully considered the record developed by EPA and the
Corps of Engineers (COE) in this case, including the public
comments submitted in response to the notice announcing the
proposed determination and at the public hearlng, and the
comments of other federal and state agencies. As described more
fully below, I have determined that the unauthorized discharge of
fill material and the proposed discharge of fill material into
the Russo owned wetlands has had and will continue to have an
unacceptable adverse effect upon wildlife. Therefore, I




recommend thui tAé des gnat1on of the Russo owned wetlands as a
riischarge site for the purpose of bullding a yaxehouse complex be
pronibited. '

In the follow1ng sections, I first discuss 9he.h1story of the
> Russo Deveiopment Corporation’s proposal and the events 1ead1ng
to EPA’s initiation of the Section 404(c) process,5 Next, I . .- = =
" "describe the values of the Russo owned wetlands® concludlng that Do
the wetlands prov1de/prov1ded high dpality habitat-toe ‘a variety P
vof wildlife. -Followifig a description .of the wetland values, T.. - -
explain the basis for my conclusion that:use of_the wetlands as a- . .
discharge siteé has caused--and-would ¢ausé 51gnif1cant degradatlon s

_. _under the Sect1on 404(b) (1) gu1de11nes, T - L

To determlne whether the adverse 1mpacts have been and would be
unacceptable, I examine whether the project complied with those
relevant portions of the Section 404(b)(1l) Guidelines. I have
determined that the project does not comply with the guidelines
since the unauthorized discharge of fill and the proposed
discharge of fill has resulted and will continue to result in
significant environmental degradation because of site specific
and cumulative adverse impacts. In addition, the mitigation as
offered would not prevent significant degradation from’
occurrence. I explain why the loss of 57.5 acres of wetland

" coupled with the violation of the Section 404(b) (1) guidelines
are unacceptable and that the designation of the site as a
discharge site should be prohibited.

The case history of the Russo Development Corporation application
is complex. But the issues of environmental degradation and the
failure to minimize adverse impacts addressed in this
determination are fundamental to the regulatory program and the
Clean Water Act. This recommended determination seeks to
prohibit the designation of the Russo owned wetlands as a
discharge site, and would thereby prohibit any further discharge
of fill on site, based on the habitat value of the wetlands to
wildlife. Fill is in place on site and the action reviews an
after—-the-fact permit application. This recommendation proposes
that Russo be denied legal authorization for that fill.
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Tpe Russo Bevelopment Corporatlon piaceé‘44 acres ot f111‘1n 1981
for the purpose of- constructang a warohouse complex 1n-€arlstadt

in the Hackensack Meadowlands in’ Bergen _County, New Jersey,  * _ . -

valgure one 1dent1f1es .the prOJect v1c1n1ty. Russo -constructed

six warehouses" and began a severith on thé 44 acre-£fill. Six of

the warehouses are currently tenanted. They subsequently:filled

8. 5/add1t10na1 -acreés-"in-order..to build additional warehouses.
Five acres of the parcel remain wetland.__Russo excavated two to
three acres of the remaining five acres to remove unsuitable
soils and fill with suitable construction material. The COE
issued a cease and desist order prior to his placement of 8.5
acres of fill. This excavated area subsequently ponded and
developed into open water with aquatic and emergent vegetation.

EPA first learned of Russo'’s fill activities in an April 22, 1985
letter from the Corps of Engineers (COE) which-announced their
investigation of unauthorized fill activity on the 8.5 acres.

EPA submitted a verbal response recommendinmg either removal of
fill or mitigation. The COE processed the enforcement action as
an after-the-fact permit and issued a public notice on August 28,
1985 proposing to maintain 55 -acres of fill (later corrected to
52.5 acres) and to authorize the placement of additional fill in
the remaining five acres of wetland. Russo has stated in his
affidavit, submitted in the litigation discussed below, that he
submitted the after-the-fact application under duress because the
COE advised him that they would not consider an application for.
13.5 acres of fill (8.5 + 5.0) without inclusion of the 44 acres
in the permit application.

EPA responded on September 30, 1985 to the August 28, 1985 public
notice. EPA concluded that had the project proposal been
submitted prior to filling, the Agency most likely would have
recommended denial. Since the warehouses were in place and the
five remaining wetland acres were severely disturbed, EPA would
not request denial, removal and restoration of the site if
2-for-1 complete and appropriate mitigation were provided
compensating for the loss of both the five acres and 55 acres
(actually 52.5 acres). Russo had proposed creating wetlands in
three upland parcels, to be purchased.

In response to the public notice, the Transcontinental Pipeline
Company objected to the use of their property, in two of the
three proposed parcels, for mitigation efforts. EPA considered
the mitigation proposed by Russo to be inadequate _and

" inappropriate, and recommended that enhancement of the tract of

wetland adjacent to the site would be the most appropriate
mitigation for the loss of wetlands.

-
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-Russo submltted a rev4.vi wi Liyatior plan to the COE on. November
27, 1985 Jor the: 8 acrre £311 and the proposed additional 5 acre.
‘;111_9rop051ng +C ) remove fill material on a 16 acre parcel
L Within in-the dgrx ci Meadowlands in Lyndnurst, south of the - -~ -
:Carlstadt wetlands, 2) rexﬂ?roduce tidal inundation,_.and 3) plantf~~ ’
Spartiha alternifiora. In a January 24, 1986 1etter,,EPA ,
- responded that although tile type of mltlgatlon was acceptable,
the acreage anc compensatlon»of~funct10na1 values pr0posed was g
unacceptaﬁle.. The proposed mitigation did not address 1mpacts to 7.
the entire 57.5 acres of wetlands Russo submitted further L ’
—1nformat10n to- the COE on February 17--and 25 1986 a859551ng the’ T

L

-secure permanent preservation. In an April 8, 1986 1etter EPA -~ 77T
concluded that. Russo'’s assessment of existing habitat‘values of

the Lyndhurst site and the Carlstadt site were unrealistically

low, and the values of the proposed improvement were

optimistically high; we requested detailed technical support of

those assessments. EPA maintained the position of not requesting
denial, removal and restoration of the fill, provided complete

and appropriate mitigation be done on a 2-for-1 basis for

function and value.

In a June 11, 1986 letter to the COE, Russo noted that he had
been unable to commit to the 16 acre site in Lyndhurst in the
absence of a permit decision. He would, instead, enhance an
unspecified acreage of wetlands located 1.5 miles northeast of
the Carlstadt site and secure the permanent preservation of the
23 acres of wetlands he owned in Parsippany. EPA attended a July
2, 1986 interagency meeting on the project. EPA concluded that
the applicant was disregarding the need for mitigation of the 44
""acre site. EPA stated that if an adequate Section 404(b)(1)
analysis and investigation of mitigation alternatives within the
Hackensack Meadowlands District proved 2:1 compensation to not be
practicable, EPA would accept 1:1 value-for-value compensation.
EPA advised that, if the Corps intended to issue the permit with
the unsatisfactory proposed mitigation plan (providing 0.5:1
value-for-value compensation), the District Engineer would be
contacted under the November 1985 404(qg) Memorandum of Agreement
(MOA) .

On September 30, 1986 the COE submitted a Preliminary Position
Document (PPD) stating a preliminary decision to issue the permit
with the mitigation proposal to which EPA had objected. I
responded in an October 8, 1986 letter reiterating the Agency's
concerns on the project. I emphasized objections to the
mitigation proposal, particularly since the latest site location
was not specified and EPA therefore was unable to evaluate the
feasibility of the mitigation's success. I concluded that the
mitigation plan was inconsistent with EPA initiatives in the
Hackensack Meadowlands and was not consistent with the Section
404(b) (1) guidelines. I recommended that the permit decision
deny any further placement of fill, that fill placed on the 8.5
acre section be removed and the wetlands be restored to
conditions prior to fill, and that compensation be provided on a

P



- we .. -

2:1 bas1e for vhe loss of t4 ac e; of wet-and

@ ’
On October 15, 1986 tne Distr;ct_Englneer hosted an
interagency/applicant meeting to discuss the project. EPA
maintained the position stated .in our October 8, 1986 1etter The
COE requested that the fedgral . .agencies prov1de a list of permit -
conditions which would satisfy the agenc1es in the event that the

COE issued a permit. -I responded om October 22, 1986 with R

recommended permit conditions -essentially restating our~p051taon
on den1al “of further f111 removal “and restoration on the 8.5

acres and_, 2:1-compensation for the 44 acres of fill. My response“ﬂ‘
i commented ‘on .the._September 30, 1986 Preliminary Position Document .~

with ‘concérns about the alternatlves analysis and compliance with
the Section 404(b) (1) guidelines, and requested notification in

" accordance with the 404(q) MOA. -

—

On December 22, 1986 the COE submitted a Notice of Intent to
Issue a permit to the Russo Development Corporation accompanied
by a Statement of Findings, environmental assessment, and
evaluation of compliance with the Section 404(b) (1) guldellnes.
The permit decision would authorize 0.5:1 value-for-value
compensation for the 57.5 acre loss of wetlands. EPA responded
on December 24, 1986 requesting a meeting with the Division
Engineer and suspension of further action on the project.

On January 6, 1987 I met with the Division Engineer and expressed
my concerns regarding the inconsistency of 0.5:1 mitigation with
past COE practices, the net loss of wetlands resulting from 0.5:1
mitigation and the implications to cumulative impacts. On
January 16, 1987 the Division Engineer responded that he had
directed the District Engineer to re-evaluate the decision with

. respect to specific parts of the record. Subsequently, EPA and

the COE attempted to -negotiate a resolution on the basis of 1:1
value-for-value compensation. The Fish and Wildlife Service
(FWS), which had also elevated the COE December 22, 1986 Notice
of Intent to Issue, strongly pursued the denial of fill on the
remaining five acres of wetland. Unable to resolve both
agencies! concerns, the COE subsequently issued its final Notice
of Intent to Issue on March 23, 1987, proposing to permit
maintenance of 52.5 acres of fill and placement of five
additional acres of fill, and to require Russo to compensate on a
0.5:1 value-for-value basis for the loss of 57.5 acres of
wetland.

In accordance with the 404(qg) MOA, EPA’s Assistant Administrator
for Water wrote to the Assistant Secretary of the Army (Civil
Works) on April 20, 1987 requesting that the permit decision be
reviewed at a level above the District Engineer. The Assistant
Administrator concluded that permit issuance.would not comply
with the Section 404(b)(1) guidelines and would authorize
significant adverse environmental impacts, and the acceptance of
0.5:1 mitigation raised environmental issues of national
importance that required policy level review. The Acting
Assistant Secretary of the Army responded on May 8, 1987
concluding that the COE had complied with the Section 404(b) (1)




guidelines, that the wetland was »f marginal vaiue,; and that the —

implications regarding appiiCation of :he Section 404(b)(1)
guldellnes were.current1" teing Aiscassed at the headguarters.
levels Therefore,,he concludad ;that tnere was no basis for a
higher 1evel rev1ew. . . .o —

Having exhausted these proc dures. to resglve my concerns, I then
notified the District Englneer and the Russo Development -
\Corporatlon .on May 26, 1987, in accordance with-Section. 404(c1T

of ny 1ntent to issue a-“ publlc notice of a proposed determlnatlon )

to prohibit or restrict the dlscha*ge of,flll on -the Russo site.
The letter afforded the mentioned retlplents 15 days-to 77 - - -
demonstrate that -no unacceptable adverse effects would occur.as a
~result of permit issuance. - On May 27, 1987 the District Eng1neer
responded that his analys1s Clearly demonstrated that no
“unacceptable adverse effects would occur from permit issuance.
Russo responded on June 10, 1987-concluding that EPA could not
successfully argue that the project would have an unacceptable -
adverse effect on the environment, and they requested the COE
decision to issue a permit be affirmed. I concluded that no new
information had been presented and therefore that I was not
satisfied that the project would not pose unacceptable adverse
impacts. On August 7, 1987 I published a public notice in the
Federal Register and the New Jersey Star Ledger announcing the
proposed determination to prohibit or restrict the discharge of
fill material. The comment period extended for 60 days, closing
on October 6, 1987. The notice requested comment on the need for
a public hearing. There was response requesting a public hearing
and I .considered a hearing to be in the public interest. On
October 13 and 14, 19871 issued a public notice in the New
Jersey Star Ledger and the Federal Register scheduling a public
hearing for November 5, '1987. The hearing was held and the
comment period closed on November 20, 1987.

Y

Liti :

On September 25, 1987, Russo Development Corporation brought an
action in the United States District Court in Newark, New Jersey,
Civil No. 87-3916, seekxing an order enjoining EPA from, among
other things, exercising jurisdiction over any fill activities in
the 44 acres, applying a two-for-one mitigation requirement, and
staying or adjoining the Section 404(c) proceedings currently in
progress. On November 18, 1987, Russo advised the Court that it
sought a stay of the Section 404(c) proceedings pending the
Court’s decision. The Court, on December 17, 1987, issued an
Order in response to the federal government'’s motion to dismiss
the complaint. The Court granted the motion to dismiss the
complaint in most respects, and denied the plaintiff’s motion for
a preliminary injunction. e

/




. . DESCRIPTICN OF THI SITE
— . Prlor,to f1111ng in 1981, the Russo site was Chdracterlzed by
. .. .57.5 .acres_of palustrine wetlands. In 1981, the .Russ#”
boor et _Development Corporatlon placed fill into 44 acres ©Of- wetland e e T
= +* . constructed six warehouses, and began construction of a.seventh
- -j,warehouse. In 1985, the.Russo Development Corporatlon placed an
. additional 8.5 acres of fill into wetlands. and .excavated = -
approx1mate1y two to. three. acres-of ‘the remaining flve ‘acres ef‘ _ i
wetland in the tract. Those two to three acres now exist as. a:. = -
. shallow pond with emergent and aquatic vegetation, surrounded by R
-7 "mixed emergents,. wet meadow and common reed. _The site is : -
situated within~ a"larger palustrine marsh directly south and
along the Hackensack River known as the Empire tract in the
- Hackensack Meadowlands. Historically the site was contiguous
with wetlands to the north and east known as Losen Slote.
Russo’s consultant reports that the site used to drain north to
Losen Slote as well as south to Moonachie Creek. Subsequently,
fill was placed and warehouses were constructed‘thereby breaking
the hydrologic connection to Losen Slote. Persons historically
familiar with the site contend that it is most similar to the
— .. Losen Slote area.

Existing conditions on the site were determined through site
inspections, examination of aerial photography from March and
September 1985 and interviews with public officials and citizens
who have recently visited the site. Conditions on the site prior
to the placement of fill-were determined by: 1) examination of
photographs and maps from 1914, 1916, 1941, 1951, 1963, 1969,
1978, 1980, 1982, March and September of 1985, 1986, and 1987; 2)

- interviewing local citizens who owned property and/or hunted and
trapped on the site prior to filling, and interviewing public
officials who visited the site as part of the section 404 permit
process; 3) reviewing the correspondence of the Corps of
Engineers (COE) and the U.S. Fish and Wildlife Service (FWS); .and
4) reviewing all pertinent permit applications by the Russo
Development Corporation to the Hackensack Meadowlands Development
Commission. Information from these sources was compared for
validation.

Hvdrology

Figure 2 shows the topography and development of the site.
Elevations shown on this plan are based on the National Geodetic
Vertical Datum (NGVD), which is essentially equal to0 mean sea
level in this region. The Federal Emergency Management-Agency————
indicates the 100 year flood elevation for the entire site is
eight feet NGVD. This would put the floodwaters above all

roadways, parking lots, and most building foundations.
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The developed portion of the site drains directly to Megonachie - -~
Creek. This creek drains a large portion ¢f the surrowriding
warehouse development and most of the Empire tract ¢ the south.
Moonachie Creek discharges to the Hackensack -River about cne mile

"~ to the south of the site. A leaky tide gate on Moonachie Creek’
near the Hackensack River’ prevents s1gn1f1cant 1ntlow oi tidal g
waters into- the. creek e -

_ The undeveloped portlon of the site. dralns to-a d1tch s1tuated -
_ . eastof~the site.. This ditch drains to Moonachie Creek about - i
one-half mile to the southwest. . The undeveloped portion of the: ~~ =~
site receives run-off water from the nearby paved areas (although
==%-~ - no- piped discharges were noted). The generally low elevation of
the site (one foot, as recorded in 1963 aerial photos) suggests

Co- ’ that the ground surface lies near the surface of the water table.

In areas near tidal waters, groundwater levels generally coincide
with mean sea level. The ground within the meadow areas remains
saturated throughout most of the year due to the shallow depth to
the water table. During average conditions the water depth in
the pond. is estimated to average from one to two feet in depth
and range up to three to four feet in its deepest parts.

The meadow areas which surround the pond and the fill are
inundated dAuring annual flood conditions. Aerial photographs and
video tapes suggest that flooding on the site is caused by the
surcharging of storm flows. Storm drainage for the extensive
paved areas in the basin deliver water to Moonachie Creek faster
than it can be discharged to the Hackensack River. Water then
overtops the banks of drainage ditches on site and floods
extensive areas to a shallow depth. Most of this water drains
back into the ditches within a few days, although isolated
pockets will remain flooded until infiltration to the groundwater
or evaporation dry them up. - .
Hydrology on the 57.5 acre site prior to filling was essentially

as described above. Aerial photography shows that a number of
drainage ditches interlaced the site and drained southwest into
Moonachie Creek. Soils on the site are discussed in engineers’
foundation reports (Biggs Engineering, 1980-1985) prepared for

and submitted by the Russo Development Corporation to the
Hackensack Meadowlands Development Commission (HMDC) as part of
building permit applications. These state that surface soils on
the site originally consisted of "meadow mat" 8-20 inches in

depth. Meadow mat is an accumulation of organic material

produced by wet meadow vegetation. Fires reportedly occurred
seasonally on the tract. Dark areas which appear to have been
burned appear in some photographs of the site prior to filling.

The fact that the meadow mat did not burn entirely when fires
destroyed above ground vegetation suggests that the organic mat
retained moisture. With a mat depth of 8-20 inches and a

probable depth to the water table of less than 24 inches, it is
likely the meadow mat was wet most of the time. Historical

accounts and aerial photographs indicate that the 57.5 acre tract
included areas which were permanently flooded, temporarily and
seasonally flooded, and areas which were only occasionally



"Flgufe 3 shows;tne Current pattern of vegetatlon on the Russo

" tract.--‘Plant 8pecnes ddentified on the site are listed in TaBle

——

1. ~'A vegetation zone dominated by common reéed (Phragmites -
australis) -occurs- along the north, west and south-edge of. the .
" undevelopéd- portlon of the site. Within this zone are: .areas, -~
where the reed occurs in standing water r-and is- found in 7 __-
aSSOC1at10n with duckweed. Muskrat huts were. observed within
‘this emergent Phragmites area. 1In other parts of this zone the
Phragmites -occurs on saturated soil with little or no surface
ponding present. The Phragmltes which occurs just along the road
embankments is typically found in association with aspen trees in

the 1" ‘to 6" diameter class.

Moving from the Phragmites zone toward the two to three acre pond
occurring on site a zone of mixed emergents is encountered.
Sedges, rushes, cattail, water smartweed, water plantain,
saltmarsh fleabane, duckweed and Phragmites are common within
this zone. Muskrat trails and signs of grazing were observed in
this zone.

The open water zone contains a mix of emergent, floating-leaved
and submergent vegetation. Broad-leaved cattail is the dominant
emergent species. New growth of cattail is particularly vigorous
in the northerly and westerly portions of the pond. Water

-.purslane and several unidentified pondweeds occur in the

shallower margins of thé pond. Extensive areas of cattail show.
evidence of muskrat grazing. Adult and juvenile turtles- and
numerous frogs were observed along the shore of the pond.

A small area of wet meadow occurs along the eastern boundary of
the site. It is part of a relatively large area extending beyond
the property line to the drainage ditch east of the site’s
boundary. As with the mixed emergent community, there is no
clearly dominant species within the wet meadow community.
Steeplebush, switch-grass, goldenrod, impatiens, Joe-Pye weed and
Phragmites are all common. This vegetation zone has the highest
plant species diversity of all the zones identified. It contains
several mosses (including sphagnum moss), at least four species
of fern, and nine woody species (mostly tree saplings). Over
half of the species listed in Table 1 occur within this zone.
Five pheasant were flushed from a shrub thicket in this meadow.

The vegetation occurring on the recent fill is dominated by aspen
saplings. Review of aerial photographs shows that most of the
vegetation on this disturbed site has developed within the past
two growing seasons. Mugwort, goldenrod, grasses, mullein and
dogbane are also common on the fill area. These plant species
are typically associated with disturbed areas, and their presence
evidences the impact of the placement of £fill, ‘

- A ]




e el et e e

. S
€ 840014 | ; . 00T=) VOB
tr g

'
. 1 »
!
i

/1

7

./. L
) RS

{

S3LNOVHHA i

ANIOUING —

|
b

2861 = S34AL NOUVI3DIA 7
e e g

/// . A\

i1
i
I

. w...‘.vwc auooesg

NOLUVLIIDIA LNIOUING E

'gs - ('"dAL) INIT A1u3dowg

MOQvaw

[ i

\ P

han TN

"~

‘¢ QUVAIINOE \ 3duawRoS

3NYY

3

N &
[
.
.

\\
«/ /..m =
W
B
AL\

{
r
=3

-
A —

i

T S3AmovuNRe §
NORNOD 033M%0Na-

(FOVHIADD %08>
‘SLNFOUING) NOWLLYLIZO3A |
4NIOHINGNS ® LNIDUING JO
BUNLXN HLMA HALYM N3O

.._
e

3,

ONinuve

3.

HYIA0D %08 <

uv ELD T YR




Table 1. Plant Species Identified on the Existing Wetland Site and Fill Aren. = . : -
FAMILY 7 GENSS SPECIES T comon NRE L
Sphagnaceae Sphagnum sp. S Lo
Osmundaceae ~  Osmunda cimmamomea L. - - cinnanon fern X ! )
Osmundaceae Osmunda regalis L. royal fem™ . .’ - e i
. Polypodiaceae  Onoclea sengibilis L. sensitive fem . - R
Polypodiaceae  Thelypteris -palustris - " schott. - marsh fern D T . T
Typhaceae -Typha . latifolia L. . hroad-leaved cat-tail T LT
Typhaceze _. Typha angustifolia L.~ " narrow-leaved cit-tail - eI
.- Alismaceae - Alisma subcordatum Raf: " “water plantain-- - P .-
_. —Graminese - " Panicum Gngat;m L. - “switch-grass T - ) N
' Graminese . ~ Bhragmi tes australis L. B common reed - -
Granineae Glyceria melicaria (Michx.) Hubbard slender mannagrass .

Cyperaceae Cyperus flavescens L. - yellow cyperus R
Cyperaceae Cyperus strigosus L. umbrella sedge
Cyperaceae Eleocharis sp. spike rush
Cyperacesae Eleocharis parvula _ (R.8S5.) Link.  dwarf club-rush
Cyperaceae Scirpus americanus " Pers. three-square rush
Cyperaceae Scirpus cyperinus L. wool grass
Lemnaceae Lemna sp. duckweed
Juncaceae Juncus effusus L. soft rush
Juncaceae Juncus canadensis J. Gay. Canada rush
Juncaceae Juncus acuminatus Michx. sharp fruited rush
Myricaceae Myrica pensylvanica  Loisel. bayberry
Salicaceae’ Populus tremuloides Michx. quaking aspen
Salicaceae - .salix babylonica L. weeping willow
Polygonacese Polygonum coceineun Muhl water smartweed
Phytolaccaceae Phytolacca americana L. pokeweed

— ‘Scrophulariacease Verbascum Thaspus L. great mullen
Hamamelidaceae Liguidambar styraciflua L. sweet gum
Rosacese . Spirea tomentosa L. steeple-bush
Rosaceae Rubus N sp, . . blackberry
Fabaceae Robinia Pseudoacacia L. black locust
Balsaminaceae Impatiens biflora Walt. jewel weed, touch-me-not
Anacardiaceae  Rhus Copallinas L. winged sumac
Anacardiaceae  Rhus typhina L. staghorn sumac
Aquifoliaceae  Ilex verticillata  (L.) Gray winterberry
Aceraceae Acer saccharinum L. silver maple
Aceraceae Acer rubrum L. red maple
Malvaceae Hibiscus palustris L. swanp rose-mallow
Hypericacese Triadenum virginicum (L.) Raf. marsh St. John’s-wort
Lythraceae Lythrum Salicaria L. purple loosestrife
Onagraceae Ludwigia palustris (L.) El1l. marsh purslane
Onagraceae Oenothera biennis L. evening primrose
Umbelli ferae Daucus Carota L. Queen Anne’s lace
Oleaceae Fraxinus pensylvanica  Marsh. green ash
Apocynaceae Apocynum sp. ' dogbare e
Verbenaceae Verbena hasata L. blué vervain
Compositae Eupatorium purpureum L. Joe-Pye weed
Composi tae Solidago sp. L. goldenrod
Composi tae solidado Elliottii T.5G. Elliott’s goldenrod
Composi tae Solidago tenuifolia Pursh. slender fragrant goldenrod
Compositae Pluchea camphorata ™ (L.) DC. salt marsh fleabane
Compositae Bidens discoidea- {T.8G.) Britton beggar-ticks
Compositae Artemesia 8p. mugwort
Equisetaceae Equisetum sp. horsetail
Lycopodiaceae  Lycopodium obscurum L. ground pine
Convolvulaceae  Cuscuta 8p. dodder



, ground pine

Lycopxdiucean Lycopodium complanatum L. .
Pinseeas Juniperus virginiena .. L. f‘-': .,:ed cedaz SN = F ) ‘ e
Sparganiaceae --  Sparganium lucidium ™. Femaﬂldv& Emes shmmg fruited bun,,reed. o oreemel -
Graminae Echinochola .crusgalh . ’> (L .)‘ Béaw ban‘yard qraqs RN S e -
lLauraceae Lindera Benzoin } uﬂ. l}rﬁ‘l.ume - > @dpieebush, - ', e e T -~
Bignoniaceae Catalpa Catalpa AL xarst S éata}pu 1. = i ) .
Caprifoliaceae  Viburnum deqtitum oe Les LT 27 gcrowwood - - - B )
Caprifoliaceae Symphoricarpos albus” (L ) Blake ~ 7 snowberry - o E . e e o )
Rosaceae . Pyrus . Malus L. ~ apple. “ - T = .
Rosaceae " Prunus serotina ~ " Ehrh. ~ -~ _ black cherry . B -
Compogitae - Eupatorium  perfoliatum L. _ boneset, thomgﬁwon - -7

" Cyperacese . Carex . _stricta Lam. " tussock sedge - N
Aracese Arisaema triphyllum  ~ (L.)-Schott.. Jack-in-the-pulpit
Aracese Symplocarpus  foetidus (L.) Nutt. _skunk cabbage
Anacardiaceae Rhus Vernix L. poison sumac
Anacardiaceae  Rhus radicans L. poison ivy
Vitaceae Vitis Labrusca L. fox grape
Vitaceae Parthenocissus quinguefolia (L.) Planch. Virginia creeper _
Tiliacae Tilia americana-- —~ L. basswood, Am. Linden
Liliaceae Smilacina stellata (L.) Desf, false Solomon’s seal ’
Liliaceae Maianthemun  canadense Weber. wild lily of "the valley, canada myflouer
Iridaceae Iris versicolor L. blue-flag
Salicaceae Fopulus grandidentata Michx. large-toothed aspen
Salicaceae Salix nigra Marsh. black or swamp willow
Betulaceae Carpinus caroliniana valt. hornbeam, blue beech, iromwood
Betulaceae. Betula populifolia Marsh. grey birch, white birch
Fagaceae Quercus palustris DuRoi . swamp oak, pin oak
Fagaceae Quercus bicolor willd. swamp white oak
Ulmaceae Ulmus rubra (fulva) Michx. slippery elm '
Urticaceae Boehmeria cylindrica (L.) Sw. false nettle

" cornus Cornus stolinifera Michx. red-osier dogwood
Clethraceae Clethra alnifolia L. sweet pepperbush
Ericaceae Kalmia latifolia L. mountain laurel
Vacciniaceae Vaccinium corymbosum L. high-bush blueberry E
Vacciniacese  Vaccinium vacillans Kalm. low-bush blueberry
Oleacese Frxinus americana L. white ash
Oleaceae Ligustrum vulgare L. privet
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Flgure 4 "shows the pattern of vegetatlon on the 57. 5 acre site
- prior td-the placement: of 'fill..- This mapp:ng was prgpared from

v stereo—palred aerial 'photographs taken in 1978. Mapplng was also

"facilitated by the examination of ear11er photographs, the .
ground-truthing of . current aerial photography, and conf1rmatlon

- from -historical accounts Vegetation on the 57.5 acre site ‘was a .
compiex of old _field, wet meadow, fields of common reed,. emer<_:{ent'~

-~ marsh,” and small~ponds, -similar -to6:what remains on . s1te,‘j

ywdescrlbed above, and on adjacent tracts today.- The present
occurrence of old field species in the remaining wetland and fill
areas was too sparse and d1ffuse to merit individual mapping. -
However, old field vegetation was distinct in 1978 aerial
photographs. Plants comprising the old field community most
likely (based on remnant old field vegetation on site) included
black locust, sumac, mugwort, and quaking aspen. Those
1nformatlon sources, listed above, also indicate the site
included areas which were permanently flooded, temporarily and
seasonally flooded, and areas which were only occasionally
flooded in severe storms. To summarize, the investigation
conducted by EPA during the 404(c) proceedings has revealed that
the 57.5 acre wetland site was comprised. of _different vegetation
types and hydroperiods, as opposed to being a monotypic stand of
vegetation previously reported during the regulatory permitting
process. -

Wildlife

The Meadowlands lie within the Atlantic flyway and lie within a.
Priority Habitat Range for waterfowl as indicated in the U.S.
Fish and Wildlife Service's 1986 North American Waterfowl
Management Plan. Table 2 lists the species observed on the
remaining wetlands within the Russo site. It includes a variety
of waterfowl, and wading birds, songbirds, game birds, rodents,
reptiles and amphibians. The list includes black duck, mallard,
woodcock and mourning dove. The FWS considers these species to
be of special concern in the northeast region (black duck,
mallard, woodcock, mourning dove) and in New Jersey (black duck,
mallard, woodcock). Also observed was the great blue heron which
is listed among New Jersey's state threatened species. Mr.
Cascino, Russo's consultant, lists the occurrence of bobolink,
currently a New Jersey state threatened species, on the 57.5 acre
site prior to filling. In addition, it should be noted that
although the Northern Harrier, a New Jersey state endangered
species, was not observed specifically on site, it has been
observed by representatives of the FWS and HMDC on the Empire
wetland tract directly to the south. Observations on the

remaining Russo owned- wetlands-include  evidence of heavy grazing
by muskrat and the occurrence of rabbits, raccoon, opossum,
skunk, woodchuck, Norway rat, meadow vole, white-footed mice and
deer mice. This food base and the physiognomy of low meadow
grasses rate the remaining Russo owned wetlands as a highly
suitable area for Northern Harrier (FWS).
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Tahle 2. Species observed On.the Russqﬂowned wetlands.

—- — . - e -

Invertebratés;;??; '?,_._ . _:f;\'w T _. “1'5\' R
- Lymnaea sp. _ Water sﬁéii)h'“ ‘ e T T
Corixa _’ sp. " Water boatman
Enallagma exsulans Damselfly
Culex pipiens Mosquito-
LibeIlula sp. Dragonfly
Bombus feruidus Bumblebee
Vespula maculifrons Yellow jacket
Schistocerca alutacea Bird grasshopper
Cicindela sexguttata Green tiger beetle +
Mantis religiosa Praying mantis +
Fish
Fundulus sp. 7 Killifish
Reptiles
Malaclemys terrapin Diamondback terrapin
Chelydra serpentina Snapping turtle +
Amphibians
Rana utriculata Leopard frog
Birds
Anas platyrynchos Mallard (NSSE)
Anas discolor Blue winged teal
Anas rubripes Black duck (NSSE)
Anas strepera Gadwall
Phasianus colchicus Ring-necked pheasant
Ardea herodias Great blue heron (T)
Bublcos iris Cattle egret
Casmerodius albus Great egret
Charadrius vociferus Killdeer
Philohela minor American woodcock (NSSE)
Zenaidura macroura Mourning dove (NSSE)
Chaetura pelagica Chimney swift
Archilochus Ccolubris Ruby-throated Hummingbird

. ’
P

KEY: (T) New Jersey State listed threatened species

NSSE U.S. Fish and Wildlife Service Species of Special Emphasis
+ Additional species noted in Russo’s records
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Mimus . ' poiyglottos: - Mockingbird - -

Melospiza .~  “georgiana- - .. Swamp-sparrow __ - .-

Melospiza. melodia:. -.-  ~ .Bong._sparrow
Dolichonyx. -. -.oryzivorus - ~.- Bobolink (T) +

) _.-- " ~Agelaius -  phoeniceus -~ - Redwitiged blackbird

- . .Colinus™" - virginianus ~ _Bobwhite quail

- -Mammals - .
Urocyon cinereoargenteus - Gray fox
Microtus pennsylvanicus Meadow vole
Ondatra zibethica Muskrat
Rattus— ~ norvegicus Norway rat
Sylvilagus floridanus Cottontail rabbit
Marmota monax Woodchuck +



on the 57 5" acre 31te prlor uO flllrnq the FWS and- the New . L
Jersey Audubon °oc1ety did nots speries which were 11ke1y to have - 4
occurred in the given habitat types on site.  Table 3 lists
Sspecies expected to hhave used the vegetation types occurrlng .on
the 57.5 acre tract. This-list includes eight bird species with
state eéndangered status and five bird. spe01es\w1th state — .
threatened status. The New Jersey Ooffice of- Endangered and-Non‘ LT
- Game Species considers a species endangered if prospects _for.. the
-animals’ survival within the state are in immediate danger due to_ —
oné.or many -factors {including the loss of or change in habitat). . -
- Threatened species are those which may become endangered within

the state if conditions around them begin to or continue to

deteriorate. The presence of old field, wet meadow, common reed

fields offering dense cover, and groves of trees on site (and in

tracts of nearby woodland in Losen Slote and Teterboro) offered

suitable conditions for the hawks, owls and sparrows listed in

Table 3. The situation of these habitats contiguous with large

tracts of adjacent, undisturbed wetlands (Empire tract, Losen

Slote) contributes/contributed to their attractiveness to

wildlife. -

Accounts from those who had hunted the site prior to filling .
indicated that the 57.5 acre wetland supported a diversity of
wildlife. Although species were not specifically listed, the
hunters indicated that there was a great diversity and abundance
of animals on site and the tract was a very popular spot for
hunting. Muskrat, rabbit and pheasant were taken on the site.
Five immature ring-necked pheasants were flushed from a shrub
thicket near the eastern border of the site. This game species
prefers an agricultural, old field and/or meadow type of habitat
to breed, and wintering birds "... seek areas with dense
protectlve cover, often swamps interspersed with thickets"”
(DeGraaf and Rudis 1986). Mr. Cascino lists rabbit, pheasant,
and grey fox in his account of wildlife occurring in the 57.5
acre site. He argues that their occurrence is evidence of the
upland characteristics of the site. According to the wildlife -
literature (DeGraaf and Rudis 1986), these species! habitat
ranges include wetlands. Their occurrence on site 1nd1cates its
habitat value in a highly developed area.

The wetland evaluation method described by Golet and Larsen

(1976) was used to provide an evaluation of the values of the

57.5 acre tract (prior to fill) and the five acres of wetland

remaining for wildlife. The method is one applied nationally; it

is readily interpretable with the attribute of addressing

important ecological factors; and it-lends-itself to application————
based on historical information. The Golet and Larsen method ‘
uses wetland classes, subclasses, size, type, habitat, cover,
vegetative interspersion, juxtaposition and chemistry to assess

the wildlife value of wetlands. The method and output is

summarized in Appendix B. Wetland scores with the method range

from a low of 35 to a high of 105 points.
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Table 3.

the Vegetation Types That Occurres

GENUS

Reptiles

" Clemmys’

Malaclmys

_ Chrysemys -

Terrapene
Natrix ,
Thamnophls
—Thamnophls

Amphibians

Notophthalmus
Desmognethus
Pseudotriton
Bufo

Bufo

Rana

~ Rana

Birds

Podilymbus
Bataurus
IxXobrychus
Ardea
Casmerodius
Butorides
Nycticorax
Branta
Aix

Anas

Anas

Anas

Anas

Anas

Anas

Anas
Lophodytes
Cathartes
Circya
Accipiter
Accipiter
Butes

Key:

. _nM ) 3 .s

guttata

terrapin

- picta -
. carolina. - =
- 'sipedon - -
sirtalis SRR
sauritus - -

viridescens
fuscus
ruber
americanus
woodhousei
clamitans
catesbeiana

podiceps
lentiginosus
exilis
herodius
albus
striatus
nycticorax
canadensis
sponsa
crecca
rubripes
platyrhynchos
acuta
discors
clypeata
strepera
cucullatus
aura
cyaneus
striatus
cooperii
jamaicensis

“lagopus

Wildlife  Spevieg Projectcd t> Have Occurred on the
Russo Owned Wetlands Fauzad on S

“2s dabitat Associations and
nn the Bussc Owned Wetlands.

(E) New Jersey state listed endangered species

Lommon Name

spotted turtle . -

'_>d1anondback teérrapin-

eastern painted turtle .

box turtle _ - e T
- northern watersnake -
-~ eastern garter snake

eastern ribbon snake

red-spotted newt
northern dusky salamander
northern red salamander
American toad

Fowlers toad

green frog

bull frog

Pied-billed Grebe (E)
American Bittern (T)
Least Bittern

Great Blue Heron (T)
Great Egret
Green-backed Heron .
Black-crowned Night-Heron
Canada Goose

Wood Duck

Green-winged Teal

Black Duck

Mallard

Pintail

Blue-winged Teal

Shoveler

Gadwall

Hooded Merganser

Turkey Vulture

Northern Harrier (E)
Sharp-shinned Hawk
Cooper's Hawk (E)

~_ _Red-tailed Hawk

’

Rough-legged Hawk

(T) New Jersey state listed threatened species

-
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_Genus 5 .
Falco sparverius -
Falco - - -Columbarius -
Falco ) peregrinus
Colinus ) - . - virginianus
“Rallus .- 7 lofigirostris- =
- Ralluss -~ - .. elegans oL
—~Rallus -7 -.1imicola
Porzana carolina -~
Gallinula chloropus
Fulica americana
Charadrius vociferus -
Tringa melanoleuca
Tringa flaviceps
Tringa solitaria
Actitis macularia
Calidris pusilla
Calidris minutilla
Calidris melanotos
Limnodromus griseus
Limnodromus scolopaceus
Capilla gallinago
Stelgidopteryx ruficollis . _
Columba livia
Zenaida \ macroura
Coccyzus ‘ erythropthalmus
Coccyzus americanus
Tyto alba
Asio otus
Asio flammeus
Chordeilis minor
Chaetura pelagica
Archilochus colubris
Megaceryle alcyon
Colaptes auratus
Empidonax alnorum
Empidonax traillii
Empidonax minimus
Sayornis phoebe
Tyrannus tyrannus
Progne subis
Iridoprocne bicolor
Riparia riparia
Petrochelidon pyrrhonota
Hirundo rustica
Cyanocitta——— ——cristata
Corvus brachyrhynchos
Corvus ossifragqus
Parus atricapillus
Sitta canadensis
Certhia familiaris
Troglodytes aedon

- ~8Sora
- common-Moorhen -~

QQL_Q&MQ

Amer;Cdn Kestrel .
“Merlin () -

L4

Peregrlne‘ralcon (E)
Bobwhite ~ . _ et e e
-Clapper -Rail ﬂMf -

Klng Rail -
Virginia Rail

American Coot
Killdeer
Greater Yellowlegs
Lesser Yellowlegs
Solitary Sandpiper
Spotted Sandpiper
Semipalmated Sandpiper
Least Sandpiper
Pectoral Sandpiper
Short-billed Dowitcher
Long-billed Dowitcher
Common Snipe
Rough-Winged Swallow
Rock Dove
Mourning Dove
Black-billed Cuckoo
Yellow-billed Cuckoo
Barn owl
Long-eared owl
Short-eared owl (E)
Common Nighthawk
Chimney Swift
Ruby-throated Hummingbird
Belted kingfisher
Northern Flicker
Alder Flycatcher
Willow Flycatcher
Least Flycatcher
Eastern Phoebe
Eastern Kingbird
Purple Martin
Tree Swallow
Bank Swallow
Cliff Swallow (E)
Barn Swallow

~ Blue~Jay

American Crow

Fish Crow
Black-capped Chickadee
Red-breasted Nuthatch
Brown Creeper

House Wren
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4o~ —Mimus

.Trogiodytes i

Cistcthorus
Cistothorus -
Regulus o
Regulus .
--Polioptila .

Turdus.. - = -

Dumetella -~ -
Toxostoma
Sturnus
Vermivora
vermivora
Vermivora
Dendroica
Dendroica
Dendroica
Seiurus
Geothylpis
Wilsonia
Cardinalis
Passerina
Pipilo
Spizella
Spizella
Spizella
Pooecetes
Passerculus
Ammodramus
Ammospiza
Passerella
Melospiza
Melospiza
Melospiza
zZonotrichia
Zonotrichia
Junco
Calcarius
Plectrophenax
Dolichonyx
Aglelaius
Sturnella
Quiscalus
Molothrus
Carpodacus
Carduelis
Carduelis
Carduelis

'troglodytes -

platensis: -~ -
palustris

"satrapa -
€alendula

~. Caerulea =

migratorius. -
carolinensis
polyglottus
rufum
vulgaris
chyrsoptera
celata
ruficapilla
petechia
coronata
palmarum
noveboracenris
trichas
pusilla
cardinalis
cyanea
erythrophthalmus
arborea T~
passerina
pusilla
gramineus
sandwichensis
savannarum
caudacuta
iliaca
melodia
lincolnii
georgiana
albicollis
leucophrys
hyemalis
lapponicus
nivalis
oryzivorus
phoenicius
magna
quiscula
ater
mexicanus
flammea
pinus

tristis

Winter Wren .
Sedge Wren (E) ) T

" Marsh Wren - ‘ ' .

Golden~-crowned Klnglet L
Ruby-crowned Kinglet. -
Blue-gray Gnatcatcher— .-
American Robin. —-- - .
Gray Catbird -

Northern Mocklngblrd -
Brown Thrasher

European Starling
Golden—-winged Warbler
Orange—-crowned Warbler
Nashville Warbler

Yellow Warbler
Yellow—-rumped Warbler

Palm Warbler

Northern Waterthrush
Common Yellowthroat
Wilson's Warbler

Cardinal

"Indigo Bunting

Rufous-sided Towhee
American Tree Sparrow
Chipping Sparrow
Field Sparrow

Vesper Sparrow (E)
Savannah Sparrow (T)
Grasshopper Sparrow (T)
Sharp-tailed Sparrow
Fox Sparrow

Song Sparrow
Lincoln's Sparrow
Swamp Sparrow
White-throated Sparrow
White-crowned Sparrow
Dark-eyed Junco '
Lapland Longspur o
Snow Bunting “
Bobolink (T)
Red-winged Blackbird
Eastern Meadowlark
Common Grackle
Brown-headed Cowbird
House Finch

Common Redpoll

Pine Siskin
American Goldfinch
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- Blarina .. .-
Condylura R

SO S
. Mammals

Dideipnig |

sorex -~ =
Cryptotis

Scdlopis -

'"AProcyOn

Mustela .
Mustela
Ondatra
Mephitis
Vulpes = -
Urocyon
Marmota
Peromyscus
Clethrionomys
Microtus
Zapus
Sylvilagus

\

~_parva -~
. brewi .7
- CriStata —=s -

P

marsupialis -
.cinereus

-

aquaticus
lotor

frenata

vison
zibethica
mephitis

lulva
cineresargenkus
monax

leucopus
gopperi
rennsylvanicus
hudsonius
floridanus .

- . Jnasked shrew

- -—-shorttail ~— = :=

Common Nawe
Opossum — - . L

least.-shrew

starnose mole N

" “edstern.mole. "l

raccoon = 7 .-
longtail weasel

mink

muskrat

striped skunk

red fox

gray fox

woodchuck :
white-footed mouse
redback vole

meadow vole

meadow jumping mouse
eastern cottontail rabbit




- pro;ected to occur on the site.- R

. Application of this method to the Russo tract prior to the

placement of fill scored the site with 73.5 points-and rated thp B

.8ite as having high wildlife value. Sim11ar1y, the .five
-remaining acres of wetland scored 74.5. These scores are

principally the result of: 1) the number -of habitat types' = -~
present on the sites, 2) the 1nterspersion of wetland types on .

- the sites, and 3) the juxtaposition of the _sites with other

adjacent wetlands. These factors contributed to-the number of _ 7“_
state threatened and endangered b1rd spec1es observed on 51te or\kf

~.
J

'EPA is currently worklng on an advanced -identification of
- wetlands within the Hackensack Meadowlands. which will be based.

upon an evaluation of the Districté¢s wetlands. Output for the
wetland evaluation is in a draft stage, subject to review by the
interagency participants. This draft output rates the remaining
wetlands on the Russo site high in the general waterfowl category
and moderate” in the general wildlife and fishery categories. The
concurrence of a variety of wetland assessment methods and the
actual observations of wildlife on site strengthen my conclusion
that the Russo owned wetlands were and are indeed valuable
wildlife habitat.

Because of the concern that development in the wetlands and
floodplain areas of the Meadowlands would conflict with section
404 of the Clean Water Act, the Fish and Wildlife Coordination
Act of 1958 and other federal policies, EPA and the FWS presented
recommendations to the COE in 1981 concerning potential permit
reviews. In particular, EPA and FWS divided the Meadowlands into
marginal and critical wetlands categories. The Agencies

"anticipated that permits could be granted for "marginal

wetlands", provided adequate compensation and other.appropriate
rermit conditions were imposed. The Russo site was designated in
this category. While the 1981 policy reflected an initial effort
to distinguish among wetlands, it was based on a preliminary and
limited data base. Consequently, EPA initiated, in 1985, the
advanced identification study, mentioned above.

The Russo Development Corporation has argued that EPA considered
the site "marginal', as reflected in that initial 1981 wetland
categorization. The 1981 evaluation was a broad overview. It
was not intended to preclude site specific evaluation and
individual permit application. It should be noted that the COE
has not referred to the 1981 "red and green" map in their
permitting work. The current advanced identification, in
contrast, has involved a very thorough, methodology based
approach to the evaluation of wetlands. Output from that
investigation and the other investigations mentioned above do not
rate the Russo owned wetlands as marginal. Current information
provides me with evidence that the 57.5 acres of wetland were/are
of high value to wildlife.

-~

P
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In addition; the Russo Development Corporatlon argues that_ the
{'OF and the FWS rated the 57.% acres of wetland as low quality

wetlands. It .should be roted. thae FAS applied _that rating of low. “.

to moderate based or. the assamptlon ~£i11 having been placeq,

that the site was character1~ed by a monotyplc stand. of common. -
~reed. The FWS has noted in their public notice-and heidring ~e T
response that the low t6 moderate ratlng was based on -habitat,
homogeneity - the lack of. dlver51ty The,SerV1ce*has -

acknowledged EPA’s vegetatlon ‘mapping “of the site prior fo o

"‘f1111ng and has responded’ ‘that-the site’s’ value may indeed have

‘been higher given the dlver51ty and mix of habitat types on 51te.
_Fws-consrders the remaining wetlands to be high quality wildlife
habitat, as consistently stated in their correspondence. As
mentioned above, historical accounts and aerial photography
substantiate the similarity of the remaining wetlands to
vegetation types that occurred on the 57.5 acres prior to
filling. e~

i 1 i ﬁ' ntex f W

The previous discussion of site conditions before and after
Russo'’s fill activity demonstrates that the wetland had, and
still has, a high value for wildlife species. Examination of the
site in the context of the rest of the Meadowlands shows the 57.5
acre wetland was and still is a relatively rare wetland type
offering a juxtaposition of open water, emergent marsh, wet
meadow, tréee/shrub borders, and old field. The occurrence of
vegetation other than common reed in these communities also makes
the site relatively rare in the Meadowlands.

Figure 5 shows the relative abundance of wetland types in the
Meadowlands. Of the 7,800 acres of wetlands and deep water
habitats, about 19%, or 1,400 acres are palustrine according to
the FWS classification system (Cowardin et. al. 1979). Prior to
Russo'’s fill activity only about 320 acres (22%) of the
palustrine wetlands were wet meadows not dominated by common
reed. These areas occur in the vicinity of Teterboro Airport,
Losen Slote Creek, a site in the south and west portion of the
Hackensack Meadowlands District known as LRFC, Kearny marsh, and
the Russo owned wetlands. The 320 acres of non—-common reed wet
meadows comprised only 4% of the wetland acreage in the entire
Meadowlands system. It is, therefore, a rare local habitat type.
The association of such species as the bobolink, sedge wren, a
variety of sparrows, and short-eared owl (listed in Table 3) with
this rare wet meadow habitat type contributes to the diversity of
wildlife within the Meadowlands and its abillty to _support a.

number of state threatened and endangered species. As mentioned
earlier, the rodent population supported by wet meadow grasses
provides an excellent food base for the state endangered Northern
Harrier. The filling of wetlands on the Russo tract has
destroyed about 8% of thlS rare local habitat type within the
Meadowlands. .

-~
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l“‘-occurr1ng on the ex1st1ng Russo owned wetlands.*'q .-

Pollutant. Attenuation ‘ S X

The remaining‘wetlands on site perform a pollutant trapping
function which, in turn, contributes to the protection of water
qual1ty -and aquat1c organisms in the Hackensack estuary,' Fish
~and- w1ld]ife.dependent on the aquat1c-food chains are therefore
also protected, to an unknown degree, by pollutant trapp1ng

Development surroundlng -the s1te’s-rema1n1ng wetlands contr;butes e
" sediment, toxic¢ chemicals and nutrients to the. wetland No storm
_drains were seen with dlscharges +t0-this wetland. - However Tun—
off from curb sides and ‘road embankments enter the wetland along
three sides. Large amounts of refuse were seen along.these curb
sides and embankments. At least half a dozen 55 gallon drums

have been disposed of in the tall reeds at the north side of the
wetland; one of these drums was labeled as containing phosphoric
acid., Car parts and 0il deposits were observed amongst
construction debris along Commerce Boulevard.

The wetland which remains on the site is an effective trap or
filter for sediment, toxicants, and nutrients.~ This is because
the wetland has no permanent outlet. During most rainfall or
snowmelt events, run-off carrying pollutants passes slowly
through vegetation, eventually soaking through the organic layer
of surface soil. This process provides physical trapping of
sediments and o0il, chemical trapping of toxic chemicals and
nutrients on organic and mineral s6il particles, and
biodegradation of certain chemicals. If run-off was collected -
and discharged directly to surface waters, this pollutant
attenuation would not occur.

This pollutant trapping contributes to the protection of agquatic -~ -
food chains, and fisheries in particular. Correspondence of the
National Marine Fisheries Service (NMFS) on the Russo permit
application includes the following observations: "The Hackensack
River remains a productive tidal waterway in spite of many past
abuses and, in fact, has slowly improved in recent years. It
provides habitat for forage fish such as mummichog and Atlantic
silversides, as well as other species such as spot, Atlantic
tomcod, and silver hake. It also provides spawning habitat for
anadromous clupeids such as blueback herring and alewife. The
wetlands adjacent to the river provide nutrients to the food web
and adsorption capacity for upland generated and waterborne
pollutants. As the river's water gquality continues to improve,
so will its biological diversity, and many species which are
found infrequently, such as striped bass and American shad, will
become more common - The project - will result in a loss of
wetland habitat which could affect the present and potential

~ biological integrity of the Hackensack. River. Basin.» These —

comments aptly show that the Russo owned wetlands, situated near
the Hackensack River and hydrologically connected to it by
Moonachie Creek, may perform important functions which protect
downstream fisheries resources.

-
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Suamary

- */-The.difierenﬁﬂvegetation;types and hydrdpe?idﬁs'?dund on this

site prior to filling provided a diversity of wetland habitat - -

types. Most of these are still- represented on the site and ort-
adjacent tracts- today."The<combinat10n oi these wetland‘types _—
. and the occurrénce-of-the relatively rare (for the Meadowlands)
wet -meadow community made this site particularly valuable within -
-- the Meadowlands wetland system. Prior to f1111ng, ‘only 4% of .
wetlands in ‘the Meadowlands {about 320 acres) were dominated by-
) non-common reed wet meadow vegetation. The filling on the Russo
72T TTtract, represents an 8% loss of this rare wetland type in the.
Meadowlands. -

The Golet and Larsen method of assessing wetland wildlife wvalue
was used to evaluate the wildlife habitat value of the 57.5 acre
site (prior to fill) and remaining 5 acres of wetlands. Results
show that the site was and still is highly valuable for wildlife,
certainly well above the average value of wildlife habitat in the
Meadowlands. Personal accounts of neighbors, hunters and
trappers substantiate this analysis. Draft output of the wetland
evaluation for the advanced identification study in the
Meadowlands again supports the conclusions of wildlife value.

Even with the loss of 52.5 acres of the site to fill and
development, the remaining wetland still supports a relatively
high diversity of plants-and animals. Photographs and verbal
accounts indicate that the wetlands which remain on the site
today, and the meadow area directly to the east, are
representative of conditions on the entire Russo tract prior to
filling. Open sheltered water, aquatic bed, emergent marsh, open
meadow, shrub thickets and wooded fringes all occur in close
proximity. These conditions occurred prior to filling. (The
areas of open water were smaller and more dispersed on the 57.5
acre site prior to fill, as opposed to the two to three acre pond
in the remaining five acres of wetland.) Plants with high
wildlife food value are abundant (cattail, duckweed, smartweed,
switch-grass, sedges, rushes, and berry producing shrubs). The
site provides habitat for two state threatened species (great
blue heron, bobolink - seen on site) and, although not actually
sited, most likely is used by the Northern Harrier, a state
endangered species. In addition, representatives of the FWS and
New Jersey Audubon Society projected, based upon species habitat
associations and the occurrence of habitats determined to have
been on site, that a variety of birds, including eight state
endangered and six state threatened species, used the site prior
to filling. The site’s wetlands have additional significance
because they occur as part of the expanse of the Meadowlands -
wetlands surrounded by a complex of development - within the
eastern flyway. The site provides habitat for a number of
species considered to be of special emphasis by the FWS (black
duck, mallard, woodcock, mourning dove - seen on site). The
rar1ty of the non-common reed wet meadow community also

- contributes to the site’s wildlife value in the Meadowlands.
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After the placement of f111r.52.5 acres of the,51te was |
transformed from a complex of old field, wet meadow, common reed -
f1e1d emergent marsh, and interspersed areas of standlng water,u

into -an. up¥ang, 1ndustr1&1 bu11d1ng complex,_,The diseharge of — - -

" £il1 resulted :in ‘a hlgher site elevation, a complete change 1n
substrate and hydrology with the consequent "loss of ‘6ccasional

open water impoundment, the loss of a diverse wetland habitat mix- -

‘and animal-communities associated with theSe habitats, and the
loss of sediment and toxicant retention capacities. Placement of
fill in the remaining 5 acres of wetland, as proposed by the
Russo Development Corporation would result in these same impacts.

In all 11ke11hood, animals inhabiting the 57.5 acre site that
have small territories and are relatively immobile perished/will
perish with the placement of fill. More mobile species would
have attempted to migrate and relocate in nearby habitats.
However, if these nearby habitats were already at or near
carrying capacity, relocation would have resulted in stress
and/or death of the refugee animals _or stress and/or death of the
displaced inhabitants. State threatened and endangered species
have encountered these conditions to an acute level. Their
dwindling habitat has resulted in precariously declining
population levels. The great blue heron and bobolink, and most
likely the northern harrier, and eleven other state threatened or
..endangered bird species were or would be displaced from the Russo
site. Their population status in New Jersey suggests that the
placement of fill on the Russo site may have imposed significant
impacts to them.

In addition to the direct loss of animals on site, the placement
of fill has contributed directly to the loss of habitat diversity
in the Hackensack Meadowlands. Prior to the placement of fill,
only 4% of palustrine wetlands in the Meadowlands were dominated
by non-common reed wet meadow vegetation. Russo’s fill resulted
in an 8% loss to this relatively rare habitat type. Also, the
mix of five habitat types on site (old field, wet meadow,
emergent, open water, wooded) is quite uncommon within the
Meadowlands. This inherent and localized habitat diversity on
site supported a diverse wildlife population (as listed in tables
2 and 3). A loss of habitat diversity contributes to the loss of
faunal diversity.

In addition to the direct loss of the Russo site, there is reason
to conclude that there may be more far-reaching repercussions on
wildlife values. Prior to enactment of the Clean Water Act,
several of the Meadowlands’ wetlands were favored areas for solid
waste disposal and many others were slated as acres to be
"improved". Although the exact acreage of wetlands subject to
solid waste landfill has not been determined, it is projected
that the 1,516 acres of landfill in the Hackensack Meadowlands
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District were jpradominancly wetlznds. “in 1972, remaining
wetlands comprised 8,824 ucres of the Hackensack Mcadowlands.
Tn 1384 they comprlseu 7,800 acres - an additional-10ss of 824

acres. -~ Uﬁdei HMD ’s—existlng zoning, 3,345 acres of. wetland are ﬁ:

planned’ for varrous deveiopmene “ones w1th open Space
requlremeﬁts fiom 15 t46. So%k ‘ e -'f

Because of these extens1ve past losses, I,DEIIBVE the pastwanﬁ

proposed future fill of the Russo site has contributed and widl--
further. ‘contribute to cumulatlve adverse impacts on wildlifes ~=. .
The - FWS has designated wetland-areas in-the eastern flyway, a . -
’ category-into ‘which- the Hackensack Meadowlands falls, as priority
‘areas in their Waterfowl Management Plan {(May 1986). The Service

reports that the degradation of migratory and wintering habitat

"have contributed to long-term downward-trends in some important

duck populations including the black duck. Black ducks were seen
on site prior to filling and were observed on the remaining five
acres of wetlands. Therefore, loss 0of the Russo owned wetlands
has contributed to cumulative impacts to waterfowl. Also, the
populatlon declines of threatened and endangered spec1es are
related to the loss of their habitats. The Russo site is known
to support or have supported two state threatened species in New
Jersey and is highly suitable habitat for the state endangered
Northern Harrier, seven additional state endangered bird species,
and six state threatened bird species. Loss of the 52.5 acres
of wetland has contributed to a cumulative adverse impact to
those species.

{
I believe that the Russo owned wetlands did and do provide
important wildlife values, inherently and cumulatively.
Destruction of these values caused/causes significant degradation

- under 230.10(c) unless the wildlife values can be preserved.

However, Russo has not proposed, and the COE has not required,
adequate mitigation as necessary under 230.10(c¢) and (4). -

A one-half replacement of wetland values does not minimize
adverse impact, does not comply with the Section 404(b) (1)
Guidelines, and represents an unacceptable adverse effect because
it results in the net loss of valuable wildlife habitat. The
COE’s position that the 57.5 acre wetland was low quality is
incorrect, and EPA’s findings argue that the wetlands provided
valuable wildlife habitat supporting a great diversity of
wildlife. A 0.5:1 compensation of the wetland values provided by
the 57.5 acres of wetlands contributes to the permanent loss of
valuable wildlife habitat and the wildlife populations supported
by that habitat. It contributes to cumulative loss of a valuable
wetland resource, and sets a provocative precedent with respect
to interpretation of the Section 404(b) (1) Guidelines and
implementation of the regulatory program. The net loss of
significant habitat is unacceptable. :
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.. not’ identify a particular site and is too limited to evaluate the

The information providcd to date cn «hp proposod m1t1gat10n does

anticipated ecological gaine and the probability of success. The'
precise location, acreage, and method cf wetland enhancement have _
. not- been dlvulged by Rusqo. Thev assert that that -information is.
“particularly sensitive relative to the intense competltlve market _
of the Meadowlands. The lecation and specific mitigation methods - =
remain unavailable for EPA review. 1In order to assure no net - -
loss, EPA considers that at _minimum there’must be a-1:1 value. x<:
for-value compensation. And due to the uncertain 11ke11hood'of
success of mitigation methods and_objectives there is reason to" T -
argue that no net loss may require 2:1 - or perhaps greater - S -
.'value-for-value compensation. Yet, contrary to EPA’s and the

FWS’s consistent comments -that 131 to 2:1 value-for-value
compensation is necessary to prevent net loss of wetland values .
and functions, the proposed mitigation states outright that it

will not accomplish that goal (0.5:1 (mitigated:lost) value-for-
value). Moreover, the deed restriction may afford only

questionable environmental benefit since the wetland site would
already be protected from significant degradation under section

404 in the event that the discharge of fill were proposed.

The COE intends to issue a permit with special conditions which,
they argue, would mitigate for the loss of wetland values. Russo
has offered only to compensate on a 0.5:1 (mitigated:lost) value-
for-value basis by enhancing existing wetlands within the
Meadowlands District, and to place a deed restriction on 23 acres
of wetlands it owns outs1de the District. The COE concludes that
this is adequate mitigation and complies with the Section

404(b) (1) Guidelines directive to minimize adverse impacts (40
CFR 230.10(d)). Permit issuance as proposed disregards the
rationale of no net loss and does not minimize adverse impacts.
It proposes substantially less than the minimum of 1:1
compensation for lost values necessary to preserve wetland
resources. As such it results in significant degradation to
wildlife habitat which I consider to be an unacceptable adverse
impact.

Pollutant Attenuation

As mentioned above, the wetland had and has the capacity to

contribute to sediment, toxicant, and nutrient trapping or

filtering. Development surrounding the site, the warehouse

complex itself, and the fill contributed/contribute sediment, -
pollutants and nutrients to the wetland. This sediment,
pollutant, and nutrient trapping is significant with respect to
the protection of aquatic food chains, and fisheries in—
particular. The NMFS response to the public notice states that
the Russo owned wetlands may perform important functions which
protect downstream fishery resources of the Hackensack River. As
mentioned above, the placement of fill has and would result in a
higher site elevation, a complete change in substrate and
hydrology resulting in the loss of these sediment and toxicant
retention capacities. ~In addition, the wetland’s capacity- to
retain surcharge of storm events and floods would be lost.
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EQQ Rugso Development. {or] :
Through the course of the 404(0) pfbcedu:e I haueﬂeought comment
from and provided the opportunlty fqr comment ;e the Russo = _

- —Development Corporation.- -Russo -has responded w1th “three major

points: 1) that the 44 acres f111ed wvere not wetlands within the
~ meaning of 33 CFR 323:2(t), 2) that“the existing and proposed .. -~

fill poses no. adverse env1ronmenta1 Ampact-on any of the E ~ .

resources addressed. in the 404(c)’ regulations, including. = -

wildlife, and 3) "EPA’s 1mp1ementat10n\of the so called Region II
enforcement _policy of 2:1 mitigation is, in fact, a rule which
has not been lawfully promulgated, pub11c1y debated or approved
under the APA, 5 U.S.C. 553". Russo's arguments have been
supported by a number of certifications and affidavits by Mr.
Cascino, his consultant. In the following paragraphs I summarize
Russo’s arguments on the latter two points-and offer my response
to them. The first point bearing on whether the 44 acres are
wetlands is beyond the.scope of this 404(c) proceeding in that
the COE has already determined these acres to be wetlands. I
will touch upon this issue further on in .the response to comments
(Appendix D).

Regarding the proposed project's impact to wildlife, point two,
Mr. Cascino argues: 1) the 44 acres was upland and the 13.5
acres, due to limited species of flora and the type of wildlife
observed in the area, was of extremely low value to wildlife; and
2) the site's value ranked between zero and two on a scale of ten
(by an undefined method of evaluation). He considered EPA’s
description of the site'’s vegetation to be "for the most part,
inaccurate."

In EPA's public hearing testimony we concluded that the
vegetation on site accurately represents what occurred on the
site prior to fill, with the exception that Russo excavated the
pond creating open water. It may be the case that the diversity
of emergent plants occurring in the emergent zone was influenced
by creation of the pond. Yet, historical accounts list the
occurrence of sedges and arrowhead, primarily sedges, which
substantiates EPA's vegetation mapping.

Regarding the wet meadow description, Mr. Cascino argues that the
depiction of Russo'’'s property in Mr. Del Vicario's affidavit
includes additional acreage which is not part of Russo’s
property. Mr. Cascino states that that vegetation type is of
higher value than what occurs on the 57.5 acre site. I
acknowledge this claim in that the reproduction of aerial photos

in Mr. Del Vicario's affidavit did, in-error, include an area
beyond the Russo property. Yet, EPA’s site description

recognizes that the wet meadow extends to the east beyond the
site, s w in ite. Indeed, a memo from Mr.
James Schmid (a consultant to Russo) to Russo lists the same
plant species as occurring on the 13.5 acres that EPA also
recorded on site and described in the wet meadow classification.
In addition, Mr. Cascino'’'s certification characterizes the 44
acres .as fields punctuated with deciduous trees and consisting of




a wild meadow" contalnlng various types c¢f \egetatloh subject to
harvest;ng for use as hay {grasces). Ee furthexr sStaies that, from
timé to time, there were areds- of sheallow ponding on a small
portlon of the 13.5 acre parcex.\ In uoncluq1un, Russo’'s
description .of the 57.5 acre site agrees with .our desc*rpt1on,

“and I'do not think it is "for the mest part,. inaccurate". I have’

drawn ‘the conclusion that what ‘remains on site. and the. area
dlrectly east -of the site represenrs the vegetat1on that extended;

~ into the 52.5 acres of wetland prior to fill. ~ The .vegetation-
_'*descrlptlons certa1n1y ‘do.-not 1nd1€ate a-"limited. flora", but
"Mrather a dlverse flora capable of supportlng a dlverse fauna,”r

'Elnally, I would 11ke t6 addréss point three. Russo repeatedly

asserts that EPA is requiring mitigation"on a 2:1 basis and that
this requirement is based on an illegal, punitive regional
enforcement policy. However, EPA's proposed 404(c) determination
refers only to the need for value-for-value or 1:1 to 2:1
mitigation. Indeed, even prior to the initiation of the Section
404(c) proceedings, EPA expressed a willingness to resolve this
issue based on, in effect, 1:1 mitigation. Further, EPA’s
section 404(c) notice did not refer to an enforcement rationale.
Rather, the Federal Register notice discussed 40 CFR 230.10(c)
and (d) and 230.11 (g) and (e), none of which pertain to
enforcement considerations. While the Region II EPA office has a
2:1 enforcement mitigation policy it applies to enforcement
actions, not Section 404(c) proceedings.

-

Summary ;
The Russo Development Corporation’s proposal has had and would
continue to have severe impact on wildlife habitat from the
filling of 52.5 acres of wetlands and the proposed filling of the
remaining 5 acres of wetland. Moreover, the project has
contributed/will contribute to cumulative losses of wildlife
habitat with the consequent probability of affecting waterfowl
populations and state threatened and endangered wildlife., The
project has depleted/will deplete some of the uncommon habitat
diversity within the Hackensack Meadowlands and thus has
contributed/will contribute, in a cumulative sense, to impacts on
wildlife occurrence in the region. In addition, the value of
these wetlands to pollutant attenuation has been and will be
lost.

Destruction of these values causes significant degradation under
230.10(c), unless the wildlife values can be preserved. Russo
has not proposed, nor has the COE required, a mitigation plan
which would avoid the net loss of valuable wetlands. This would
result in significant degradation of the wetland resource which I

conclude is unacceptable:
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A RECOMMENDATION

s <<‘In the precedlng sectlona, I explaln the basis fér my conclusion

.
~a .
N -

~“w1thout -adedquate mitigation would result in 51gn1f1cant

- . %hat. the Russo Development Corporation’s proposal 1o maintain

R2.5 apres of £ill and place additional £ill in 5 acres of .
wetland on site. for a warehouse complex would vielate the Section
404(b)\1) Guidelines. -The Russo-site’s inherent mix of habitat _ -
types -and the occurrence ©of the relatlvely rare wet meadow -(not’

._dom1nated.by .¢oémmon reed) provided/provides valuable wildlife .
habitat and -added/adds.to the value of the site’-in thé -context of~.
the Hackensack Meadowlands ecosystem. To permit this fill

degtradation, within the meaning of the Section 404(b)(1)
guidelines, on-the wetland’s functions. Issuance of a permit
under the conditions of 0.5:1 compensation for the wetland values
lost will result in the net loss of valuable wetland habitat and
will contribute to the cumulative 1oss of uncommon (within the
Meadowlands) and valuable habitat on a regional and even extended
(eastern. flyway) basis.

Under Section 404(c) I must consider whether these adverse
impacts are unacceptable. The 404(c) regulations define
unacceptable adverse effect:

Impact on an aquatic or wetland ecosystem which is likely to
result in significant degradation of municipal water supplies or
significant loss or damage .to fisheries, shellfishing, wildlife
habitat or recreation areas. In evaluating the unacceptability
of such impacts, consideration should be given to the relevant
portions of the Section 404(b)(1) guidelines. [40 CFR 231.2(e)]

Those portions of the guidelines relating to significant
degradation of waters of the U.S. (40 CFR 230.10(c)), to
minimizing adverse impacts to aquatic resources (40 CFR
230.10(d)), and to the determination of cumulative effects on the
aquatic ecosystem 40 CFR 230.11(g)) are of importance to
evaluating the unacceptability of environmental impacts in this
case. Compliance with the guidelines requires that no discharge
of dredged or fill material shall be permitted if it causes or
contributes to significant degradation of waters of the U.S.
Effects contributing to significant degradation include but are
not limited to the loss of wildlife habitat or the loss of a
wetland’s capacity to assimilate nutrients. Compliance with the
guidelines requires that no discharge be permitted unless
appropriate and practicable steps have been taken to minimize .
adverse impacts to the discharge on the aquatic ecosystem. In
addition, the guidelines state that the permitting authority
should consider information concerning cumulative impacts during
the decision-making process. Thus, it is appropriate under
Section 404(c) to take into account whether the project has
resulted or will result in significant degradation to wildlife
habitat and whether the proposed mitigation is adequate to offset
the impacts of the Russo project.

21
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. g}JIn the’ prev1ous sections I state that the. propOSed pfejec+°

.....1) has resulted and will result in 51gn1f1caht degfadatlon to the
-- 57.5 acres of wetland, 2) has contrlbuted and w111 contrlbute to

--cumulative effects on the aquatlc ecosystem and "3) has not

m1n1m13ed and will not minimize adverse- 1mpacts to aquatlc ' -

i resources. 1 have’ ‘conciuded_that the wetland resources that the™
.project has impacted and 'will impact wére and are of "high B T

qua11ty¢ The 57.5 acres of wetland provided -a complex of ’

j - contiguous* habltat'types capable of supportlng a diverse faunal_ -

community -as evidenced - by the species occurring-on site and - Ce L
projected, by those knowledgeable to6 have occurred ‘on” site. The '

‘57.5 acres of wetland supported species-that are: on the decline - - -

within the-larger regional context of the state and the area
encompassed by the eastern flyway.

The COE has argued that these losses are in c0mp11ance with the
404(b) (1) ‘guidelines and are acceptable based on the public
interest and the interest of the Russo Development Corporation.
The acceptability of the adverse impact is based upon the
consideration that the wetlands were low quality. I have
demonstrated that these points are not valid. I consider the
adverse impact unacceptable because 52.5 acres of valuable
wetland habitat has been lost and the project proposes loss of
five additional acres of valuable wetland habitat. This loss is
unacceptable in both an endemic and cumulative sense. I reach
this -conclusion without even considering the effect on the
orderly regulation of wetland related activities of Russo’s
having filled the wetlands, thereby destroying the wildlife

__habitat, before applyang for the permit to authorize such fill.

As I have stated in the-text, loss of these wetlands does not
comply with the Section 404(b)(1) guidelines. The precedent set
in accepting a net loss of valuable wetland resources, as would
be the case were I to accept the proposed 0.5:1 mitigation, is
detrimental to wetland protection and inconsistent with the goals
and objectives of the Clean Water Act.

In my proposed determination set forth in the public notice and

the public hearing, I suggested that: 1) mitigation providing
value~for-value replacement be required for the 44 acres that

have been filled and contain warehouses, 2) restoration be

required for the 8.5 acres that have been filled but contain no
warehouses, and 3) that a permit be denied to fill the remaining -
5 acres of wetland.

Quite a few respondents to the notice and hearing commented that:
1) £il1l1 on the 44 acres, in addition to that on the 8.5 acres,
should be removed and the area restored to the wetland conditions
prior to impact and, 2) mitigation should be provided on a 2:1
value-for-value basis. Most respondents emphasized the
unauthorized nature of the £ill and most concluded that 2:1
compensation should be provided as a deterrent to future
unauthorized filling and as a punitive measure.

-
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uThe sagn1f1cance of a 404(<2) action“io somewhat different for an

after-the-fact permit.: An arfter-the-fact permit must meet the
same 404(b) (1) guidelines reguirements as a _pre-discharge permit;
the fact that fill has already occurred does not entitle the .
applicant to a permit. -, In thls .case, I have determlned that the
fill of the Pusso ownedewetlands has and would result in . . -
unacceptable” adverse 1mpacts to wildlife. Consequently, if the
Administrator affirms -my decision, Russo would not-receive 1egal
authorization for its prior or’ proposed -fiTl. Denial of.the *- -
permit- for the wetlands.that have already-been filled, however,i: :
does not mean-that Russo must automatlcally remove the - e
unauthorlzed Fill. .- The approprlate remedy for an unauthorlzed ’

¢d1scharge would be resolved in the context of an enforcement

action, not through this 404(c) proceedlng. Accordingly,

'comments as to whether removal, restoration, or off-site

mitigation is the best remedy will be considered if I
subsequently begin an enforcement action.

I do wish_to_clarify, however, EPA'’s position on 2:1 mitigation.
As explained earlier, in this 404(c) proceeding, EPA's concern is
to assure that there are no unacceptable adverse impacts to
wildlife. We believe that this requires no net loss of habitat
value which, in turn, would necessitate at least 1l:1 value-for-
value off-site mitigation. The precise ratio would be determined
by the nature of any new mitigation proposal by Russo and its
likelihood of success. Any decision I make as to the adequacy of
the mitigation would be determined solely on the basis of
ecological considerations.

On the other hand, were I to bring an enforcement action, I might
well seek 2:1 mitigation to establish a deterrent for Russo and

. future ‘violators. However, those types of enforcement

considerations are irrelevant to any decision I or the )
Administrator makes with respect to this 404(¢) proceeding.- The
only criteria we may consider are those in 404(c) of the Act and
40 CFR Part 231.

oo Sasian I 16 U A

Christdpher J. Da dett
Regional Admlnlstrator
Region II
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S ‘ o APPENDIX A

p—, . ~ :

e e s {1» Russo Development Corporatlon
et e T T LT Pro:;ect Chronology

Aprll 22, 1985 afﬁ”lff”'if*ft~ e ““

_,I~—""COE -letter announcing their 1nvest1gat10n of unauthorized
activity Fill material had been discharged onto 8.5 acres of

the 13.5 remaining acres of-the 57.5 acre parcel. EPA verbal
response for either removal or mitlgat1on. R

August‘za 1985 - September 27, 1985 .
- Public Notice propos1ng to maintain 55 acres of fill o
{actually 52.5 ac¢res), discharge five further acres of
£fill and provide whatever compensatlon needed for the ~
wetland loss._;p,;gm : :

September 30 1985

EPA response to the Publlc Notlce requestlng 2 l complete and

_appropriate mitigation to replace the functions and values
provided by the 57.5 acres of wetlands. Denial, removal and
restoration: not requested since fill supported warehouses and
the remalning acres w1thout f111 material had been severely i
d1sturbed. . . . o : -

"fi December 3 1985 and January 23 1986

COE correSpondence requestlng rev1ew of November 27
subm1ttal of mitlgatlon proposal.~m<u o

January 24 1986

EPA review comments to the November 27 1986 m1t1gation
proposal. EPA concluded that the amount - acreage and
. functional value replacement was not acceptable. EPA .
' also raised concern over potential t1t1e problems with
the proposal A _

_February 27, 1986 and March‘lg 198&,,__

COE correspondence requestlng review of February'27 1986
‘revised mitlgatlon proposal




Aprli 8, 1986

_,EPA response. maintalning that the proposed mitlgation was
,~1nadequate to compensate for. wetland losses. - EPA deferred -
.. denial, removal and restoration"of the impact, sites_prov1déd
- - complete and appropriate.mitigation be'doue on“-a: 2 1 ba51s e
o » for function and value. . e s

July z, 1986« S f-,\” - wgz;‘& = o “7%.”15’; sl

- RO - —_ . : ey et .
— - ~ - L .

s_ - Interagency meeting with the COE»»«EPA questloned why the -
- . 7 mitigation plan offered 2:1 for just 13 acres and toncluded
3 that the applicant was disregarding the need for mitigation .
of the 44 acre site. EPA stated that if adequate 404(b) (1) .
analysis and investigation of mitigation alternatives within
the Hackensack Meadowlands District proved 2:1 compensation
as not practicable EPA would accept 1l:1 value for value ok
compensation. EPA advised that if the permit were issued
with the proposed mitigation plan the District Engineer‘gg‘
would be contacted under the MOA., ISR

-

September 30, 1986

COE Preliminary Position Document (PPD) stating a“preiiminary“,
decision to issue the permlt\w1th the mitigatlon plan which EPA
objected to.:

" October 8, 1986

EPA 1etter to the COE recommending denial of any further
£fill, removal of 8.5 acres of fill material not supporting .
warehouse construction and restoration, and 2:1 compensation
for the 44 wetland acres 1ost to warehouse construction :

October 15, 1985

e Interagency meeting w1th the District Engineer and the;
applicant. EPA maintained the October 8, 1986 position and
commented on the trend of fill and after-the-fact author- .
ization., The COE requested that the federal agencies provi

“a list of permit conditions which would satisfy the agenc1es
should the COE issue the permit.f Sy S

October 22, 1986

EPA letter to the COE with proposed permit condition
- . referenced in the October 15 item. Those conditions A
- reiterated the October-8 position-of removal:“reStoratlon
and 2:1 compensation for 44 wetland acres. EPA footnote
that if the COE determined no practicable alternatives :
R for the 13.5 acre fill, then EPA would request 2:1 .
- compensation. The letter responded to the September
e 30, 1986 PPD with concerns about the altermatives - -
. analysis, compliance with the 404(b) (1) Guidelines and

,,,,,,




. - = N N
[ " ™ o > iy e ey

requested notification in accordance with the 404(q) MOA. - -~ ~

-

N - -

Deceuber 22, 1986 ;,”4”~5,”

PO el
P DR

- TOE first.thice of Intent’te Issue and supporting
documentation, 2:1° mitigatton for 13 acres turned
1nto 1: 2~m1tigat10n for 57.5 acres. .

T December 24 1986 ”ffgﬁtf;_s. 1~“anh

R il kLA g v e T e -

" - EPA response requesting a meeting with the Brigadier~ - :
General and suspens1on of further action on the application.

[t ST o _—

January 6, 1987 -

Meeting between the Reg10na1 Administrator and the Brigadier
General. Concerns expressed regarding the inconsistency of

1:2 mitigation with previous COE practices, the net loss of .
wetlands from 1:2 mitlgation and the 1mplicat10ns to cummula-“

tive impacts. ‘ ‘ SEE ‘

January 16, 1987

Letter from the Brlgadler Generai\advisingﬂthat he had
directed the District Engineer to re-evaluate the dec1s;on
with respect to spec1f1c parts of the record.p“

Interim o ﬂ“”“iﬂf“ ' ""~!ﬁf{ie .

EPA and the COE were negotiating a resolution on the ba51s of
1:1 value for value compensation for the 57.5 wetland acres.
COE broke off the negotiation (based on FWS unwillingness to
pursue negotiatlon) and submltted the NOtlce of Intent
Issue (below). T A

";VMarch 23, 1987
COE Notice of Intent to Issue propos1ng authorization of the
discharge of five further acres of fill and 1:2 value for

_ value compensation for the loss of 57.5 wetland acres.

:April 20, 1987

Assistant Administrator s elevation referral transmltted to
Assistant Secretary Dawson, U.S. COE (Civil Works). '
Mr. Jensen indicated that the permit as proposed: - 1) did ;
not comply with the Section 404(b)(1) Guidelines, 2) would”‘
authorize significant adverse environmental impacts," :

presented important implications to the Section 404
program nationwide in the manner in which the COE
applied the 404(b)(1) Guidelines.




Py

) May 8

. 404(b) (1)

"

“June 10, 1987

Acting Assistant Secretary pf the Army, John Doyle, AR
“response to Mr. Jensen's 404(q) referral. Mr. Doyle o
‘concluded that the COE- had-complieéd with the Sectdion -
Guidelines, that the wetland was -of . marginal
value -and that the 1mp11cat10nswregard1ng application" , B
of the -Section 404(b).{1) -Guidelines -are currently .
being discussed at the headquarters level, -Therefore, :
Mr. Do¥Vle concluded that there-was no basis to elevate‘
-thealssues for higher level rev1ew. e - s

. - . nTm

L

‘May 26, 1987 o
EPA’s Reglonal Adm1n1strator not1f1ed the District Englneer"
and the Russo Development Corporation, in accordance with
Section 404(c), of his intent to issue a public notice of . -
a proposed determination to prohibit or restrict the discharge i
of fill on site. The letter afforded the concerned parties - n
15 days to demonstrate to the RA's satisfaction that no - - "
unacceptable adverse effects would occur as a result of I
permit issuance. . . i egd i AR S ,

May 27, 1987 |
The District Englneer responded that hlS analys1s clearlyfjt‘

demonstrated'!that no unacceptable adverse effects would
. occur from permit 1ssuance. o , ,

The Russo Development Corporation responded that EPA can
not successfully argue that the project will have an W
unacceptable adverse effect on the environment and, they
requested that the COE decision to 1ssue a permlt be
affirmed. “ . G

August 7 1987
EPA published a public notice in the Federal Register and "
the New Jersey Star lLedger announcing the Regional - .i:
Administrator’s proposed determination to prohibit‘or'
restrict the discharge of dredged or fill material into
the Russo wetlands. The comment perlod extended for 60
days, c1051ng on 0ctober 6, 1987.

October 6, 1987

Close of the 60 day August 7 1987 publlc notlce comment
period. Thirteen responses all in support. - Varyingf'
recommendation for corrective action. One request f
public hearing. : o



T L T

o - October 13 and 14, 1987 - : g L

Public notice published in the Ncw Jer:ey §La__L§QQQI
‘and the Federal Register, respectively, .scheduling a pub11r‘
hearing on the propesed determ1nut1on for November 5, .1987.

-~ "' November 5, 1987 /;g(~ﬁ;p;;;wlkf - fﬂfa

<Public.hear1ng on the pr0posed determ1nat1on.

- sentatives of local environmental’ organlzatlons in support.; -,

- .. -Of the‘proposed determ1nat1on out numbered.these in support T

. “of .RusSS0-. " RDC gtated they would submit comments by the e
- . "close of the comment perlod. e et

e

- —

November 20, 1987 ;sc,; A E”

~nRepre-;

" . Close of the pub11c hearing comment perlod Response

+ included mostly private citizens in favor of the proposed.

- determination. Russo responded that the 44 acres filled -
were not wetlands, the wetlands on the 13.5 acres were 1ow 3

quallty and there were no unacceptable adverse 1mpacts.~,.*“

December 11 1987

Public notlce published in the Federal Reglster announc1ng
a 45-day extension of the time requirements in the 404(c)
' regulations for the Regional Administrator’s decision to
- withdraw the proposed determination or prepare a recommended

determ1nat1oﬁ Closing date with extension is January 19, 1988.




APPENDIX B: From "An Evaluation of k'etland Cond:lt:lons on the Russo Tract Before and After

Wetland Filling". Novenber-1987. Prepared byMauire Croup Inc. ’ Prov:ldence.,
Rhode Island for EPA Region II. -

‘, /
SR : ) : ‘1.' j i ’
h o SUMMARY. OF WETLAND EVALUATION' METHOD o R

(GOLET & ILARSEN 1976) . A

- ’ ) t,1 g
‘Table 2, Vlldllfe erlterla. slgnll'lqom:o coefﬂelents. specifications and ranks.
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| i
e e e e gy o

Criterls Specifications

‘ . l; X.“;\\")‘. ."
N classes - Y clasgses = - '

" Wetland clu' S erimn \ 27 classes ! class

: : Richness (5) . classes

Dominent Wet- -~
land Class (s) . SF, DM

Size Category (s) over 500 eeres m-soo acres 51-100 acres  10-50 acres - under 10 -cm
Subclass | S N

710 or more - 6-9 :
Richness (i),}.}&“ - subclasses subclasses
Slto Type (V)| ‘

- subclasses subelnses subelus

‘bottomland= .
Isolated

upland- Ve
llohted

- bottomland= -
deltelc
bottomland-
Streamside

ks - 2-3 1 ‘ RN \\ ; | e L
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Vater Chemistry

()

“Total alkalinlty

.pH greater than 7.5

connected,
(including DM or SM) '

Total alkalinity
23-69 ppm CaC0y.

P 6.577.5

greater than 69
ppm CaC04q.

Total alhllnlty ’
less than 23 ppn .

c.co’. ! !
pH less then 6 5 ' o
' Pt a

e l = : "Ye N é £
: R : S / i \ ' i ! 57"§ '
a0 o ’ A AERUSLI S
i . . ; 1 (T I ! i
i. ) . : Pl Ly
. e . a i o i g . : ‘
i» Totile2] (eontinued) h RS L
| | - : o
{ L R !
A\ ,’
RANK | (3.0 - (2.0). (1.9) ey . b
) V.o ‘ ' P
- Criterla | , 5 © Speclfications | N -. -
. Metland Juxta~. Hydrologlcally Hydrologlcally Al " [ i
S position (2) . connected to  connected to other EAL £
L - other wetlands - -wetlands (differ- Ve L
. - (different dom, - ent dom. class) or SEEEEN " k
.. class) or open . . opén water bodles Cy ’ L :
;- water bodles - . from 1-3 miles awsy. v ‘ t
Coet within | mile, ~ (or) . other: | ' o
S, {or) ‘ Hydrologlcally o P
.. Hydrologlcally connected to other w
“.. .connected to : wetlands (same dom. \ . ¢
- other wetlands class) from 3/4 =} . B
(same dom. mile away. Lo : :
class) within (or) possibiiities
174 mite. Within 1/2 mlle of -
(or) other wetlands (differ- ;
Wetland greater .ent dom. class) or ot
than 500 acres, open water bodles, but oo
with three or not hydrologically oL
more wetland classes ) '
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-.4- ”

- 3'" Wetland scorqu (Ranks afe based on fictitious dats): |

:’* ;‘Eiftq(}on_ﬁ. - :Mgfgéifilhoetf:’NSAnK;"E%B;c;rc ;::~ft/
T =T
2. oqp;lpgn':'_cu’ss - 5 3.0 1.0°
3. Size- - s 2.5 125 -
b, Subclass Richness A 2.8 10.0 _

5. Site Type & 2.0 8.9
6. §urrouqdlng Habltat | & 3.0 12.0
7. Cover Type 3 2.0 6.0
8. Veg. Interspersion 3. Lo 3.0
9. dJuxtaposition 2 2.0 A0

10. Water Chemistry ] 3.0 - 3.0

N Total wetland Score B3.5

The lowest possible total score Is 36 and the highest Is
108. A brief descriptlon of each of the criteria follows. For
more detalls, see Golet (1972) or Golet and Larson (1974).

1. Wetland class richness. This criterion describes the
aumber of wetland cissses—present im w3 wetiand. An aTEs TUST
be at least 1 acre {n size to be recognized as a separate class.
As wetland rlags richness increases, so0 does the likelihand far
greater wildlite species richness because each wetland class
provides habltat for a different assemblage of species. However,
the number of classes alone does not account for all of the .
specles richness. Certsin classes support a greater number of
species than others, so that the kind and relative proportions
of different wetland classes present are Important as well.
Wetland class richness Is the broadest and most Important of
the criteria for evatiatlon. . .

2. Dominant wetland class. Some wetland classes support
greater numbers and a greater diversity of wildlife than others,
and certain classes provide the only suitable habitat for
species such as waterfowl that are especially valued by man.
Therefore, wetlands are rated according to the dominant class
present. This is the one that clearly occcupies the greatest
area. If two or more classes are co-dominant, thelr ranks are
averaged. Dominant life form of vegetation, water depth and
permanence of surface water are the major characteristics con-
sidered in ranking classes (see Table3).

e
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] .- effect on wildlife In the Interlor. large wetlands also tend

P

3. Size categories., - Hbtlands are fankcd from largest to
smallest, according to the general principle that as size in«- S
creases, so'does wildlife value. Large wetlands serve as ref- =~ -
uges for wildlife particularly sensitive to man's-activities. _ R
With Increasing size, disturbances on the periphery have-less e

to encompass a greatér diversity of habitat types because of -~ -
““Tfregularities in topography and associated differences in coom T T
water depth. Large wetlands are usually longer-lived than
sm3ll.ones because large size is generally correlated with a
‘permanently high water table and an extensive watershed. In
addition, wetlands larger than 100 acres are of great value to
flocks of migrating waterfowl.
4. “Subclass richness. This criterion goes one step
further than wetland class richness In assessing habltat diver~ -
sity. Just as particular 1ife forms characterize classes, par-
ticular subforms characterize subclasses. A wetland's broad
wildlife value increases as the number of subclasses increases.
As noted above, a wetland segment must be at least 1 acre in
size to be recognized as a separate subclass. )
S. Site type. Bottomland wetlands are generally more.
valuable than upiand wetlands because of greater soll fertility,

~ more sustained surface water levels and greater life expectancy.

Similarly, wetlands assocliated with open water bodies are usually
more valuable than Isolated ones. Using this rationale | grouped
site types into three categories for evaluation (see Table 2).

6. Surrounding habitat types. Freshwater wetlands bordered
by forest, agricultural or open land, or salt marsh are more
valuable to wildlife than those adjacent to land more intensively
developed by-man. Furthermore, diversity In the surrounding
habitat Increases the possibility of wildlife diversity within
the wetland. The percentage of the surrounding habitat occupied
by the less intensively developed types and the number of these
types present determine the rank given for this criterion.

7. Cover type. This criterion can be assessed In wetlands
consisting of one or many wetland classes, although Its value is
most evident In evaluating deep and shallow marshes. Studies
suggest that a cover-water ratio of approximately 50:50 is op-
tizmal for uaterfowl and marsh birds In geners! (Weller and
Spatcher 1965, McBllvrey 1568). Highest ranks are thus given to
wetlands with nearly equal proportions of cover and water.

Areas with nearly 2otal cover or total open water recelve low
ranks. iIn addition, cover interspersed with water is deemed more
valuablé than a band af cover surrounding open water.

‘8. Végetative lnterspersion. A wetland receives a rank for
this criterion according to which interspersion type (Fig. §) it
approximates., High ranks are assoclated with an abundance of
edge between subform stands, small slze of such stands and a large
number of different kinds of edge.




. clally If ths gdl!cﬁn;&wgtland; contain classes or-subclasses

* the ?a)hg;ihqfiasek/lf the wetlands are connected by streams. LT
- 4n such cases, wildlife can move safely between wetlands o =~ = .. =

\:;: waterfowl, -

. Interest Is small and-contains few classes. (n evaluation, s
rank of 3.0 Is automatically given to any wetland larger than

" food In determining the presence of most species, abundance of

y

. food plants and animals, but water chemistry determinations can

fA. é.: Ubtiand Juxteposition.. A Qeiidnd'i wildlife Qalbe is
generally higher if it is located near other wetlands, sspe~

—

different, from those of the wetland being evaluated. - Moreover; — - -

- —_—

best satisfy thelr needs. This Is especially. advantageous for

~ .. -Metland Juxtaposition lsﬁfmpéétqnt because It provides
habTtat diversity. It Is most Important when the wetland of

500 acres that also possesses three or more wetland classes,
one of which Is deep or shallow marsh. {f the wetland does not
meet these speciflcations, ranking proceeds according to the
normal specifications given In Table 2. |If several categories
should fit the wetland, the highest ranking one should be used
in evaluation.

10. WVater chemistry. Water chemistry Influences the
presence, abundance ana distribution of equatic plants and In-
vertebrates that serve as food for wetland wildlife.

While cover and nest sites are probably more critical than

food 1tems can influence the carrying capacity of a wetland
during the breeding season snd its value to wmigrating waterfowl.
Decision-makers have no time to adequately sample and describe

serve as Indices of potential productivity. -

' Brooks and Deevey (1563) pointed out that New Enaland sur-
face waters are very dllute and extremely Juft fér the most part. -
Analyiis of water chemistry dats provided by the Massachusetts
pivision of Fisherles snd Game produced support for this general- .
ization (Golet 31972). These data suggest that average total
alkalinity In excess of 70 .ppm CaC03 and pH values above 7.5 can
be considered high, Specifications for pH (Table 2) are basad
upon clesr-cut groupings of the graphed data for 95 ponds and
lakes. Alkalinity specifications derive from the classes of
Brooks and Deevey (1963). . Total alkalinity is the better Index

of productivity; pH fs less rellable, and should be used only

1f alkalinity data are not obtalnable. :

This systei of wetland classification snd evaluation allows:

one to objectively group wetlands according to thelr wildlife

value and to identify key areas for preservation and acguisition.
Use of the system assumes, however, ascceptance of the stated
standard. for evaluation: maximum wildlife production and diver-
sity. The above criteria would not be suitable for use by a
state fish and game agency attempting to ldentify valuable wood"
duck (Alx sponsa) production areas. For that case, more special-
fzed criteria would be required.

~
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&

Two me]or constraints guided the development of thls system. .

first. it was designed for use by decision-makers, A Special
effort was mede to produce criteria that are as uncomplicated
and cblective, and yet ss sensitive, as_possible. The neces~ "

_. sary data for most of the evaluation can be obtained from recent -
serial photographs, topographic maps and surficial geology maps.
« ; Wetland 'subclass, vegetative interspersion and water chemistry
_ - are-key descriptors which require unavoidable, but limlted, field

work. Shortage of time and expertise would render a more sophls~
ticated system useless to the decision-maker.
The cholce to consider virtually all wildlife species during
evaluation imposed snother major constraint. Although wildlife

productlon and diversity are both reasonable goals, they are not -

strictly compatible. (t Is impossible to maximize the production
of all species at one, since each has a different set of habitat
requirements. The broadness of the criteria reflect the over-
riding influence of compromise.

~
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Prooosed Determination To Promibit or
Restrict the Specification of an Ares
* for Use as a Digporsi Site )

AGENCY: Environmental Protection,
‘Agency. . S
ACTION: Notice. -

SUMMARY: Section 404(c) of the Clean’
- Water Act authorizes the Environmental
“Protection Agency (EPA) to prohibitor - -
"restrict the-discharge of dredged or fill - :

v

.- inaterial at defined sites in waters of the

~United States (including wetlands) if . .

EPA determines, after notice end .. .
- opportunity for hearing, that use of the

site for discharge of dredged or fill

" material would have an unacceptable. .
adverse effect on various resources, -
including wildlife. EPA’s Regional .
Administrator, Region 11, has reason to

- believe that the unauthotized discharge -
of {ill and the proposed discharge of fill -

“intowetlands by the Russo - . - ™~ -

.Development Corporation—71 Hudson
Street, Hackensack, New Jersey~—within
the Hackensack Meadowlands in - -

Carlstadt, New Jersey for the purpose of N

building warehouses may have -
unacceptable adverse effectson - .
-wildlife. Accordingly. this notice . - -
announces the Regional Administrator's
- proposed determination to prohibit or -
restrict the discharge of dredged or fill
material at the site and seeks public
comment on his proposal.

Public Hearing - L

" EPA will schedule a public hearing if -
there is a significant degree of public

interest, or if Russo Development Corp.,
as landowner and permit applicent,

- Tequests one. If a public hearing is

. scheduled, public.notice of a hearing .

will be issued and will contain: {1)

- Reference to this public notice of the
proposed determination, {2} the date,
time, and place of the hearing and, (3) a
brief description of the nature end
purpose of the hearing including the
rules and procedures.

The public hearing would be .
scheduled no earlier than 21 days from”
the date of this notice of proposed

. determination. Requests for a public
hearing should be submitted within 15
days of the date of this notice; °
DATES: All comments on this proposed
determination to prohibit or restrict the
use of the Russo site for the discharge of
dredged or fill material should be
submitted to the person listed under
ADDRESSES within 60 days of the date of
this notice.

ADDRESSES: Comments should be sent
to Mr. Mario Del Vicario. Chief, Marine
and Wetlands Protection Branch. U.S.

- and Wetlands Protection Branch, US.

Envirenmentsl Protection Agency. »: " - or prepare a recoinmended ... i
Region IL, 28 Federal Plazd. New York, - 7 determination: X he preparesa - .. - -~ ©
NY 10278. o ¢ & d= .4 . recommended determinstion, hethen’ . .
POR FURTHZR IWFORMATION CONTACT: : - forwards it ¢nd thexomplete -. - . . -
Mr. Mario Del Vicario, Chief, Marine - _ administrative record compiled inthe - :
Region to the Assistant Adm nistrator .
EPA Region 1, 26 Federal Plaza,New_+ for Water at EPA’s headguarters fora " : ‘
- .. final decision affirming. modifying.or . .. - -

York, NY 10278, {212) 204-5170. . . heoh bl X
SUPPLEMENTARY sORMATION: - tescinding the recommended -
s, e - * o determiriation. The Corps of Engineers ..+ _

1. Description of the Section 404(c) . - . < and the applicant are provided with ~ ..~ ~

hoCe fLoomlemestac i o ¢ canother opportunity for consultation - T .. .
_The Clean Water Act, 83 U.8.C.1251 * ~ before this final decisionis made.ltfs ~- - .-
et seq., prohibits the discharge of -:-- - important to note that this section 404(c) -
pollutants, including dredged end fill =~~~ action is being initiated in responseto . - : .. .-

- material, into the waters of the United ‘. . an after-the-fact permitactionbythe - -+ -

. Engineers and the applicant that he

States (including wetlands) exceptin .- - Corps pursuant to 33 CFR 328.3{e) and,

compliance with, among other things, *: -
section 404, 33 U.S.C, 1344, Section 404
authorizes the Secretary of Army, acting-
through the Chief of Engineers,to
authorize the discharge of dredged or fill
material at specified sites through the -..
application of environmental guidélines -
developed by EPA in conjunction with
the Secretary or where warranted by the

economics of anchorage and navigation, -

except as provided in section 404(c). -~
Section 404(c) authorizesthe - - ~ .
Admirnistrator of EPA, after notice and. -
opportunity for hedring, to prohibit or
restrict the use of a defin e
disposal of dredged or fill material < .-
where he determines that suchuse -
would have an unacceptable adverse -
effect on municipal water supplies, --.> <
shellfish beds and fishery areas
{including spawning and breeding ;
areas). wildlife or recreational areas.

i sblishe
231 establish the procedurestobe -~ - .

. followed by EPA in exercisingits - »- -
— . —section 404(c) authority. Whenever the ——from

Regional Administrator has reason to’

. § an - - .
believe that use of a site may have an L dreine 1o the Hackoeack Roen

unacceptable adverse effect on the

*  pertinent resources, he may begin the

process by notifying the Corps of

intends to issue a proposed = .
determination under section 404(c).
Unless the applicant or the Corps
persuades the Regional Administrator
that there will not be unacceptable -
adverse impacts or identifies corrective

- measures satisfactory to the Regional -

Administrator within 15 days, the
Regional Administrator publishes a
notice in the Federal Register of his
proposed determination, soliciting .
public comment and offering an
opportunity for a public hearing. -
Today's notice represents this step in-
the process.

Following the public hearing and the
close of the comment period, the -
Regional Administrator decides whether
to withdraw his proposed determination

sitefor~-. -

" Riversince the1020's, . - - -

therefore, primarily involves existing

- unauthorized 6l EPA may followup .«

- this section 404(c) actionwithan . ~-
enforcement action with respect to.the-- e

unauthorized fill g
I Descriptien of theSité - ' .
-.,A' » .ﬁb i.!' "‘H'.:‘; "v'.: "::'“' . ;.

rior to filling n 1661, the Russosite > - - -
was characterized by 5?5 acresof . .- - ,
lustrine emergent marsh, dominated: - - -+
. by common reed (Phrogmites australis) w .. om

-

.. and blue joint grass (Calamagrostie™ . -

D

canadensis). Groupings of aspen . .
(Populus tremuloides) and ephemeral . - ¢
ponds were interspersed within the - - L
tract. The site is situated within a larger” .
palustrine emergent marshalong the ..~ -
Hackensack River commonly referred to
as the Empire tract of the Hackensack -~ -
) zloeadowlando.ms tract was cut off -
~oim

the 1920's. The Russo site receives ... .-

upland drainage and storm water runoff
adjacentwrecas and transfers this .~~~

drainage via ditches dredged on sitein = .. .-

the 1820's to Moonachie Creek which ' . :

Moonachie Creek has had a tide kate‘t.i T
its confluence with the Hackensack - - :

. Historically the site has lmp&mded

. large areas of water. For example,. . . -

during construction of the western spur -
of the New Jersey Turnpike from 1968 to
1971 ditches within the Empire Tract -
were filled with fill material and _—
drainage was blocked. The Empire tract
including the Russo site becamean -
imgoundment area with standing water.
When twnpike construction was

" finished in 1971 the drainage ditches

were re-dredged. No further
maintenance of these ditches or those
on the Russo site has occurred since
then. In addition, severe storm events in
conjunction with the inadequate
drainage provided by unmaintained '
ditches on the Russo site have resulted
in storm water retention and
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impoundmen: related to storm water-
back-up upstream of the Moonachie .
Creek tide gate. .. .
. _“Between 1981 and 1985 the Russi

Development Corporation discharged =

52.5 acres of fill material. shot rock (z fjJ§

mixture of clean dirt and rock) from - g ritigal envirpninentai. functions, they.

excavation sites in New York, on the -
site without Department of the Army

“constructed on 44 of the 52.5 acres of fill._
and are currently tenanted:; 8.5 acres of-
fill remain undeveloped. The remaining
five acres of wetland on site which dj

“not receive fill have developed into a

IR AR
= “cetathed thesin provide habitat for
':glgrig_g;

. -and varioug mpmiroals, raptiles znd.
.lmpliiﬁiapc&”-&, o -

s it At

e — —

pegies of watcriowl, wading

irdsg shorebitds, passerinzs, raptors,”

<~ White thei

.t

B ] :7-‘
vadowands perfurm -

e

are unfer inéengge development pressure.

authorization, Six warehouses were - 11t fact: the Hackensack Meadowlands

Development Commission (HMDC)

~ reports that the wetlands acreage in the

Meadowlands District decreased from
10,521 to 7,800 acres between 1972 and
1984. The HMDC Master Zoning Plan

. freshwater pond edged by cattail (Typha ~Provides fordevelopmentof - -

sp.) and common reed. The Russo. |
-Development Corporation has soughi
after-the-fact Department of the Army
authorization to maintain the 52.5 acres
of fill and authorization to discharge fill
material into the remaining 5 wetland
acres for the purpose of constructing
more warehouses. The Russo site was/
and remains wetlands and waters of the
United States pursuant to 33 CFR 3283
and 40 CFR 230.3. The site therefore is
subject to regulations under section 404
of the Clean Water Act and a
Department of the Army 404 permit is
required to discharge fill onto the site,
This permit issuance must be in
compliance with the section 404(b)(2)
Guidelines, .o
Currently, muskrat, waterfow] and a
variety of rodents have been observed
on the remaining five wetland acres on
site. Historical accounts of wildlife use,
prior to or at the time of discharge of
52.5 acres of fill, list grey fox
bit, Eheamt. .
waterfowl, woodcock, killdeer and,
marsh-associated songbirds. In addition,
__waterfow] utilization was high.when the
Russgo site impounded large areas of
water, Prior to discharge of fill the site
functioned in sediment and toxicant
retention, contributing to water
purification. After discharge of fill, 52.8 -
acres of the site was transformed from a
reed, blue-joint grass and interspersed
emergent vegetative community into an
upland industrial building complex. The
discharge of fill resulted in a higher site
elevation, a complete change in
substrate and hydrology with the
consequent loss of occasional open
water impoundment, the loss of
ephemeral ponds, the loss of wetland
vegetation and animal communities
associated with wetland habitat, and
the loss of sediment and toxicant
retention capacities.

B. The Hackensock Meadowlands
District

‘The Russo site is part of the
Hackensack Meadowlands ecosystem.
The 7,000-8,000 acres of wetlan

approximately an additional 2,200 acres
of wetlands.

Because of the concern that
development in the wetlands and flood-
plain areas of the Meadowlands would
conflict with section 404 of the Clean
Water Act, the Fish and Wiidlife
Coordination-Act of 1958, and other
federal policies, EPA and the U.S. Fish
and Wildlife Service (FWS) presented
recommendations to the Corps of
Engineers in 1881 concerning potential
permit reviews. In particular, EPA and
FWS divided the Meadowlands into
marginal and critical wetlands
categories. The Agencies anticipated
that permits could be granted for
“marginal wetlands", provided adequate
compensation and other appropriate
permit conditions were imposed. The
Russo site was designated in this
category. For “critical, high quality, and
extremely productive wetlands,” EPA
and FWS indicated that they would be’
likely to recommend permit denial. If a

ermit were issued, compensation of at
east two wetland acres for every acre .
lost would be necessary.

While the 1981 policy reflected an
initial effort to distinguish among
wetlands, it was based on a preliminary.
and limited data base. Consequently,
EPA in late 1985 initiated an Advanced
Identification study within the ’
Hackensack Meadowlands with the
support of other federal and state
agencies, The study is evaluating
wetland values, as well as impacts of
the intense development pressures to
these wetlands, in much greater detail. It
is EPA’s expectation that the results of
the study will serve as a template for
future section 404 permit decisions in
the Meadowlands. this time
frame, HMDC will also be revising its
Master Plan for a number of reasons,
including the fact that the Master Plan
has not been subject to review for
consistency with the National
Environmental Policy Act and section
404 of the Clean Water Act.

-

ey

’ . Whgi'to Date

’*%5 For the rezsons stated earlier, a
-, Department.of the Army permit is-
- required:to-discharge fill onto the Russo
7 .gite. The Russo Development S
«-Corporation has sought an after-the-fact
. ‘Department of the Army permit for the --
existing and proposed work previously ,
described. - e s
The Corps of Engineers issued Publioc .
Notice 12360-85680-]J1 for this :

—

- - application on August 28,1985 proposing . -

> to maintain the 52.5 acres of
" ‘unauthorized fill, to authorize 5further "~
acres of fill for the purpose of
constructing warehouses and to require
mitigation for the entire 57.5 acres. The
Corps has approved Russo Development
Corp.'s mitigation proposal which :
includes enhancement of existi
wetlands within the Hackensack
Meadowlands to provide a 0.5:1
(enhance:lost) value-for-value
compensation for the wetlands lost and
a deed restriction securing permanent
reservation of 23 wetland acres owned
y the applicant in Troy Meadows of the
Passaic River basin (i.e., outside of the
Hackensack River basin).

The Corps advised EPA of its
intention to issue the permit as
requested by the Russo Development
Corporation with the mitigation
discussed above. EPA Region Il
reiterated previously expressed *
objections to the project and requested
2:1 complete and appropriate mitigation
to replace the functions and values
provided by all 57.5 acres. EPA did not
seek removal of the warehouses on the .
44 acres that had been illegally filled,
since restoration was unlikely to return
the site to its previous wetland state.

EPA sought to resolve its concerns
through procedures established by the
federal agencies under section 404(q) of
the Act (see the 404{q) Memorandum of
Agreement, November 1085). Section -
404(q) directs the Corps and EPA to
enter into an agreement to coordinate
and expedite permit decision making. In
October 1988 correspondence, the -
Regional Administrator requested
notification of the Corps of Engineers
permit decision on the Russo application
in accordance with these procedures.
Accordingly, on December 22, 1986 the
Corps submitted a preliminary Notice of
Intent to Issue {NII} a permit to EPA and

other federal agencles.In response -

" (December 24, 1980), the Regional
Administrator requested a meeting with
the Division Engineer and suspension of
further actions on the permit
application. Following their January,
1887 meeting, the New York District
Corps reexamined the preliminary NII
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" -and subriitted a final NIl myintaining. __
 the- Corps decision fo issue a permit - -
_-without-the mitigation EPA considered -
. ohecessary.In April 20,1987. .. .,

- “correspondence the Assistant - . . .
.+ Administrator-for Water, requested that
‘._ the Assistant Secretary of the Army
.- (Civil Works) refer the New York
_ .District Corps decision toa higher le
.. -Jorre-evaluation. The Assistant ' _

Secretary denied EPA's request, -
Having exhausted these procedures
for resolution of EPA's concerns, the
-Regional Administrator initiated section
. 404[c) procedures through which the
. EPA Administrator may exercise a veto -
over the specification by the Corps of
Engineers of a site for the discharge of
dredged or fill material. The Regional
- Administrator notified the District
Engineer and the Russo Development
Corp. (May 26, 1987) of his intent to
issue.a Public Notice on his proposed
section 404(c) determination and
notified each that there would be a 15
dsy consultation period to resolve his -
concern regarding the significant
adverse effects. The Corps and the
Russo Development Corp. responded
(May 27, 1887 and June 10, 1987
respectively) concluding that the project
did not pose any unacceptable adverse
effects. The consultation period closed
on June 11, 1887, Following a review of
responses received from the Corps and
the applicant, the Regional
Administrator concluded that no new
information had been provided and,
therefore, he was not persuaded that
- there would be no unacceptable adverse
;fllfctn from the existing and proposed
1

IV. Basls for Proposed Determination
A. Seclion 404(c) Criteria

The Clean Water Act requires that.
exercise of the final section 404{c)
authority be based on a determination
of “unacceptable adverse eflect™ on
municipal water supplies, shellfish beds,
fisheries, wildlife or recreational areas.
The regulations define unacceptable
adverse effect:

Impact on an aquatic or wetland ecosystem
which is likely to result in significant
degradation of municipal water supplies or
significant loss of or damage to fisheries.
shellfishing. or wildlife habitat or recreation
areas. In evaluating the unacceptability of
such impacts. consideration should be given
to the relevant postions of the section . -
404(b){1) Guidelines (40 CFR Part 230). (40
CFR231.2(e))

The preamble to the 404(c) regulations
explains that one of the basic functions
of section 404{c) is to police the
application of the section 404{b)(1)
Guidelines,

vel .

* relating to eigniticant degredation of

. _environmental impacts in this case.

Piufivgune Vot

~ - Those portions of the guidelines the menotypic vegetative cover. In
2ciditicn, FWS noted, and EPA agrees.
that the site provided the wildlife
habiiat functions of a Meadowlands -
wailend and supported wetland-
aszociated wildlife even though the-
habitat was monofypic. Moreover, FWS"
considers the five acres Russo seeks to
£ill to be 8 good quality wetland. = —

. waterenf the .5, (40 CFR 252.10{c). (o
- minimizing adverse imparcic to squatic
resouices.(30 CFK 220.10()) anc to ihe
determination of cumulative effccle on
the aquatic ecosystem (20 CFR 230.11(g)}
are of particular importance to
evaluating the unacceptability of
¥ ) ‘ The five remaining acres whichhave -
-Compliance with the Guidelinea requires not yet been filled consist of a-3 acre.
that no discharge of dredged or{ill pond and 2 acres of palustrine emergent _ °
-material shall be permitted if it causes "~  marsh with phragmites, cattail, dwarf
or contributes to significant degradation -spikerush, and juncus spp.This = _
of waters of the U.S, Effects contributing -~ freshwater pond with associated
_tosignificant degradation include but = " emergent vegetation contributes to the
are not limited to the loss of wildlife diversity of wellands within the
habitat or the loss of a wetland's Meadowlands District and provides
capacily to assimilate nutrients. quality habitat of food and cover to
Compliance with the guidelines requires  yetland-associated wildlife, especially
that no discharge be permitted unless waterfowl, wading birds, and muskrat, -
appropriate and practiceble steps have {545 of the additional five acres can
been taken to minimize adverse impacts  iherefore be expected to adversely
of the discharge on the aquatic affect wetland associated wildlife. .
ecosystem. In addition, the &uidelines In addition to the direct loss of the
0

state that the permitting authority :
should collect and solicitinformation -~ e ihars b Lo e soeeaein

concerning cumulative impacts and re 1A
: percussions on wildlife values.
g°°.‘"“€;‘" :!ndic?nsldeuhn information  p.cqyge of the extensive past losses of
uring the cecislon-maxing process. wetlands in the Meadowlands, EPA

Thus, it is appropriate under section believes there is cause to conclude that
404(c]) to take Into account whetherthe oo 00 o0 d future fill of the Russo site

Pl e el el sfnt 13315 contte o cuminin
particularly wildlife habitat, or whether adverse d p;?‘ on w; il €. ﬁ' tinual
the proposed mitigation is adequate to mentioned above, gradual and continua
ofiset the impacts of the R roject. wetland development has diminished
P e Russo proj the Meadow)ands District’s wetlands by

B. Impacts to Filling the Russo Site ﬁni am::l?hod'sztl to 1.803} and. the

As discussed previously, the exis ackensack Meadowlands
and proposed ﬁl‘; has Iwiﬁ lace t:,i:s Development Commission's Master Plan
wetland soils, vegetation and hydrology ~ Provides for the development of an
with impervious surface resulting in a spproximate adqnignal 2.200 acres. The
loss of the site’s sediment and toxicant  U.S. Fish and Wildlife Service has
retention capabilities. In addition, the designated wetland areas within the
existing and proposed fill is andwillbe  €astern flyway, a category into which
a source of pollutants to adjacent - the Hackensack Meadowlands falls, as
aquatic areas during rainfall events.’ priority areas in their Waterfowl

Beyond these general but very Management Plan (May 1986). The
significant environmental impacts, EPA  Service reports that the degradation of
believes wildlife has and will be migration and wintering habitat have
significantly affected by the fill at the’ contributed to long-term downward
Russo site. Historical accountsof =~~~ trends in some d“‘:krl’“‘wm’- In
wildlife use prior to or at the time those periods when the Russo site
discharge of the fill list wetland-
assoclated songbirds end waterfowl,
woodcock, killdeer, pheasant, rabbit
and, occasional grey fox. Loss of 52.5
acres of habitat is likely to have
disturbed at Jeast the marsh-related
species, particularly in view of
development north and west of the

impounded large areas of water,
waterfow! were numerous on the site. In
addition, population declines would be
expected for those less mobile wetland-
associated species such as muskrat and
other rodents, reptiles and amphibians.
. Ecological theory suggests tha
disturbed animal populations do not
roject site also encroaching on wildlife  necessarily simply shift into remaining-
Eabita\. FWS and the Corps have ~ habitat. Depending on the habitat's
characterized the 52.5 acres of the Russo  carrying capacity disturbed populations
site as low to moderate habitat priorto  may geriah or displace other organisms
its being filled. FWS has explained that®  which may perish.
this rating is based upon the lack of There is not a great deal of existing
diversity of wildlife habitat becauseof - information in the record identifying the

-
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"™ specific values and functions provided EPA consequently bas eoncluded that - FELERAL-EMERGENCY
- - bytheformerly existing wetlands. For the loss of §7.5 acres ¢f wetlznde, taken.  MANAGEMENT AGINCY °
~ that reason EPA strongly-encourages the  in the context of the cumulative loss oi T T
:publictosubmit any relevant wetland acreage occurringinthe = Agency liiformation cgllocuon ‘
-+ informaticn. EPA believes, though, that  Hackensack Meadowlands, cou'd resu!t  Submitted to the Officeof - - .

.- the'Mesdowlands environment cennot
- - tolerate-the loss of the Russo site unless
2 - the ecologinal velues the site served/
- .serves are compensated for.
= - In'order for filling of the site tobe .
consistent with the section 404(b){1)
. Guidelines, EPA believes adequate "
< “mitigation riust be provided to assure

replacement of the wildlife valuesand

functions, thereby stemming the net loss
* of wildlife habitat in the Meadowlands.?
Wetland enhancement and creation to
provide complete compensation for
wetland values lost would constitute
appropriate mitigation in this case.

It appears, however, that adequate
mitigation will not be provided. Russo
has offered only to compensate on a
0.5:1 value-for-value basis by enhancing
existing wetlands within the
Meadowlands District and to place a
deed restriction on 23 acres of wetlands
it owns outside the District.

>  The information provided to date on
tHe proposed mitigation does not

- identify a particular site and is too
limited to evaluate the anticipated
ecological gains and the probability of
success. Thus, contrary to EPA's and
FWS's consistent comments that 1:1 to
2:1 value-for-value compensation is
necessary to prevent net loss of wetland
values and functions, the pro
mitigation is unlikely to accomplish that
goal, Moreover, the deed restriction
affords only questionable environmental
benefit since the wetland site would
already be protected from significant
degradation under section 404 in the
event that the discharge of fill were
proposed. - ‘ t

1 Since EPA’s first response to the Corp's Public .
Notice of Russo’s application for a permit in
September, 1985, EPA has consistently stated that
mitigation 10 replace wetland functions and values
is required. However, in the fall of 1988, EPA
questioned not only the adequacy of Russo’s
mitigation proposal but also whether there were not.
in fact, practicable alternatives to using the Russo
site for constructing warehouses. EPA has taken the
position that mitigation cannot be used to .
compensate for avoidabla losses; Lo, where there
are practicabla sliernatives to filling s wetland site.
Consequently. EPA suggested that (1) mitigation
providing value-for-value replacement be required
for the 44 acres that have been filled and contein
warehouses, (2) restoration be required for the 8.8
scres that hsve been filled but containne
warehouses and., (3) that & permit be denied to fill
the remaining S wetland acres. However, assessing
the existence of practicable sliernatives in the
context of an aftet-the-fact permit raises particularly
difficult analytical issues that go far beyond those
raised in this particular permit application. ‘
Consequently. | have decided not o pursue the
practicable alternatives issues n this section 404(c)

© . action. . ’

in signficant loss and damage 1o wildiife
habitat areas. Unless and until the -

~ Russo Corporation agrees tc provide

adequate mitigation as described above,

- itis EPA's view that an afier-the-fact
._permit-for 52.5 acres and a pre-disghargg'

permit for five acres could resultin™ ~ -
unacceptable adverse impacts.to _
wildlife within the meaning of section
404(c) and 40 CFR 231.2(e). Accordingly.-
EPA proposes to prohibit the use of the
Russo site for discharge of fill material
under the conditions reflected in the
permit the Corps proposes to issue.

Thus, the fill of the five remalning acres -

of wetlands would be prohibited. In
addition, EPA may initiate enforcement
action with respect to the unauthorized
fill of the 52.5 acres in order to achieve .
appropriate restoration of or mitigation
for the filled ares.

V. Solicitation of Comments
EPA would like to obtain comments

) on: (1) Whether or not the impacts of

such discharge would represent an
unacceptable adverse effect as
described in section 404(c) of the Clean
Water Act; (2) the vegetative and
hydrologic characteristics of the subject
site and obseryations of or information
concerning wildlife on the site prior to
and after the placement of fill material;
(3) observations of or information
concerning wildlife in wetlands similar -
to the subject site and in the
Hackensack Meadowlands in general;
(4) what corrective action, if any, could

- be taken to reduce the adverse impacts

of the discharge; (5) the need for a public
hearing and: (6) whether the Regional
Administrator should recommend to the
Assistant Administrator for Water the
determination to prohibit or restrict the
discharge of dredged or £ill material on
the site. Comments should be submitted
within 60 days of the date of publication
of this Federal Register notice to the
person listed above under ADDRESSES.
All comments received will be fully
considered by the Regional
Administrator in making his decision to
prepare a recommended determination
to prohibit or restrict filling of the Ruaso
site or to withdsaw this proposed ———
determination. -

Christopher . Daggett,

Regional Administrator. - "

{FR Doc. 87-17187 Filed 8-8-87; 8:45 ain]
SILLING CODE 8500-50-8 °

-

Wanagétnent and Budget for - __ .
Clearance ]

The Federal ﬁneréency'nanagemem

Agericy [FEMA) has submitted tothe - , ~

Office of Management and Budgetthe
following information collection- _.
package for clearance in accordance -
with lg
U.S.C. Chapter 35). -
7ype: Extension of 3087-0142
Title: Hazard Identification, Capability
Assessment, and Multi-Year .
Development Plan (HICA/MYDP) for
Local Governments - _
Abstract: FEMA requires consistent
information on the status of State and
local emergency management and the
impact of FEMA funds on improving
capability. HICA/MYDP data has
established a nationwide baseline on
State and local hazards, current
capability, and resource requirements.
Data i8 being used to set program
priorities, prepare the FEMA budget,
allocate funds, and provide reports to
Congress. .
Type of Respondents: State or local -
governments
Number of Respondents: 3,410
Burden Hours: 55910
Frequency of Recordkeeping or
Reporting: Annually
Copies of the above information
collection request and supporting
documentation can be obtained by
calling or writing the FEMA Clearance
Officer, Linda Shiley, (202) 846-2624, 500
C Street, SW., Washington, DC 20472,
Comments should be directed to’
Francine Picoult, (202) 3957231, Office
of Management and Budget, 3235 NEOB,
Washington, DC 20503 within two
weeks of this notice,
Wesley C. Moore,
Director. Office of Administrative Support.
[FR Doc. 87-17953 Filed 8-6-87; 8:45 am)
BILLING CODE 8715-01-48
b

FEDERAL MARITIME COMMISSION

Agreement(s) Flled

The Federal Maritime Commission
hereby gives notice of the filing of the

2=

e Paperwork Reduction Act (44 .. _

-\

following agreement(s) pursuant tu
section § of the Shipping Act of 1984,
Interested parties may inspect and
obtain a copy of each agreement at the
Washington, DC Office of the Federal
Maritime Commission, 1100 L Strest,
NW.,, Room 10325. Interested parties
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June 28, 1987, EPA prepared the Final

Determination and Permit Conditions;

These conditions require, in part, the

. inatallation of an acid gas control device
* to control 80% of the acid geses, and 65%

control or 0.14.1bs per millicn Btu of the

sulfur diaxide emissions. In addition, the

permit limits the emission of particulate

-- matter to 0.015 gr/dsct corrected ta 12% -
- COx. The facility was also allowed fo
" burn municipal.solid waste at 110% of its
rated capacity (i.e, 2420 tons per day).. -
No other comments were received
* during the public comment period.. -

- -..—The federal PSD pérmit (PAD-FL-112)

was issued on-July 28, 1987, and became
effective on September 8, 1987, The
effective date of this permit constitutes
final agency action uder 40 CFR 124.19
(N(2) and section 307 of the Clean Air
Act, for purposes of judicial review.
Under gection 307 (b){1) of the Act,
petitions for judicial review of this
action must be filed in the United States
Court of Appeals for the appropriate
circuit by 60 da{: from today. This
action may not be challanged later in
proceedings to enforce its requirements
(see section 307 (b)(2)). .

If construction does not commence
within eighteen (18) months after the
effective date, that is, by March 8, 1989,
or if construction is not completed
within a reasonable time, the permit
shall expire and the authorization to
construct shall become invalid.
[Sections 160-160 of the Clean Alr Act (42
USC. 7470-7473))

Dated: October 1. 1967,

Charles H. Sutfin,

Acting Deputy Regional Administrator.
{FR Doc. §7-23721 Filed 10-13-87; 8:45 am}
SILLING COOE $500-80-3

(FRL~3276-9)

Science Advisory Board; Water Quality
Advisories Subcommittee; Open
Meeting

" Under the Federal Advisory
Committee Act, Pub. L. 82-463, notice is
hereby given that a two day meeting of
the Water Quality Advisories
Subcommittee of the Science Advisory
Board will be held on October 22 and 23,
1937. The meeting will begin at 8:00 a.m.
on October 22, and will be held in the
Laboratory Conference Room of EPA,
Region 3, Annapolis Office at 839
Bestgate Road, Annapolis, MD.
Adjournment on:October 23 will take
place no later than 3:00 p.m.

The main purpose of the meeting Is to
review draft guidelines developed for
freparalion of water quality advisories

or both human health and aquatic life
protection. Water quality advisories are

LY e .

intended to be'used as a supplémieni (o
developmept of water quality criteric
recommendations under section 304{a}
of the Clean Water Act. Advisories are .
designed-to fill the gap between the --
large number-of poll !
limjted number of critefia documents
currently produced, and represent the
best scientific judgement given the
existing information. -

The meeting will be open to the
public; however, space is limited.
Anyone who wishes to attend, present
information to the Subcommittee, or
obtain information conce! the -
meeting should contact Ms. Janis Kurtz,
Executive Secretary, or Mrs, Lutithla
Barbee, Staff Secretary, (A101-F), -
Environmenta) Effects, Transport and
Fate Committee, Science Advisory .
Board, U.S. Environmental Protection
Agency, 401 M. Street SW., Washington,
DC 20460, Telephone (202) 382-2552 or
FTS 8-382-2552. Written comments will
be accepled, and can be sentto Ms. -
Kurtz at the above address. Persons
interested in making statements before
the Subcomrmittee must contact Ms.
Kurtz no Jater than October 18, 1887, in
order to be assured of space on :
agenda.

Date: October 8. 1967,
Kathleen Conwsy,..
Deputy Director, Science Advisory Board.
{FR Doc. 87-23722 Filed 10-13-27; 8:45 am)
BILUNG CODE $600-00-08 ‘

{FRL-327¢-1)

" Announcement of a Public Hearing on

the Proposed Determination To
Prohibit or Restrict the Specification
of an Area for Use as a Disposal Site

AGENCY: Environmentdl Protection
Agency.
ACTION: Notice.

SUMMARY: A public notice entitled
“Proposed Determination 4o Prohibit or
Restrict the Specification of an Area for
Use as a Disposal Site™ was published _
in the Federal Register and the New
Jersey Star Ledger on August 7,1987. -
(Request for a copy of that natice should
be made to the person listed in the
section below entitled FURTHER

- INFORMATION.) The August 7, 1887 notice

announced the Environmental
Protection Agency's (EPA) Region 1
Administrator's proposed determination
to prohibit or restrict the discharge of
dredged or fill material into wetlands
owned by the Russo Development
Corporation—71 Hudson Street,
Hackensack, New Jersey. The Russo
Development Corporation has sought
-after-the-fact Department of the Army

vtants and the - .

" -Adminis

e —

“suthbrizalivh fo maintain 52.5 acres of

-~filizand authorization to discharge

-additioual {ill materizl into the ...
refiaining five wetland acres on site in -
Caylstadt, New Jersey (Block 131.1, Lots: —
59, 64.01-64.08) for the purpose of
constructing warehouses. The Regional
trator bia reason to belleve that
the unauthorizéd discharge of fill and _
the proposed discharge of fill into the

subject wetlinds may bave - . R

unacceptable adverse effects on -
wildlife. The Russo site was/and
remains wetlands and waters of the
United States pursuant to 33 GFR 3283
and 40 CFR 230.3. The site therefore is
subject to regulations under section 404

* of the Clean Water Actand a

Department of the Army 404 permit is
required to discharge fill onlo the site.
The Corps of Engineers (COE) advised
EPA of its intention to issue a permit as
requested by the Russo Development
Corporaton. Section 404{c) of the Clean

Water Act authorizes EPA to prohibitor = - .

restrict the discharge of fill material at
defined sites in waters of the United
States (including wetlands) if EPA
determines, after notice and opportunity . .
for hearing, that the use of the site for
discharge of dredged or fill material -
would have an unacceptable adverse - -
effect on various resources, including
wildlife. The purpose of this notice is to
announce the scheduling of & hearing to
provide the opportunity to comment on

the Regional Administrator's proposed
determination to prohibit or restrict the
discharge of dredged or fill material

onto the subject site pursuant to séction -
404{c) of the Clear Water Act.

PublicHearlng © -~ -

A public bearing is scheduled for
November 5 1087 at the Hackensack
Meadowlands Development o
Commission's auditorium at One De

Korte Park Plaza, Lyndhurst, New Jersey = -

from 3 pm to 5:30 pm and continuing at7 - -
pm after a diiner break. Wrilten

comments may be submittd priortothe .. .
hearing. Any person may appearatthe

hearing and present oral or written
statements and may be represented by
couneel or other authorized
representative, Participants will be

" afforded an opportunity for rebuttal. The

Regional Administrator’s designee will
be the Presiding Officer at the hearing.
The Presiding Officer will establish
reasonable limits on the nature and
length of the oral presentations. No
cross examinations of any hearing
participant will be permitted, although
the Presiding Officer may make
appropriate inquiries of any such
participant, The hearing record will
remain open for the submittal of written
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comments until November 20, 3987, 35
days fron: the close of the public
hearing. A record of the hearing .

- hydrologie clianntéhsu;:s of the subject <

site and, observations of our information

, . .- .. concerning wildlife on the site priorto -
_. procceding shall be made by s verbatim

-and after the placement of fill material:

transcript. Copies of the transcript of the ~ -(3)observations of or information -

proceedings may be purchased by.any
person from EPA sfter thie close of the
comment period. Coples willbe ...
--available for public inspection at the’
.. Region 11 EPA office, 26 Federa! Plaza,
New York, NY after the closé of the .

.- ...concerning wildlife in wetlands similar .
to the subject site and in the --

.. _Hackensack Meadowlands in general (4) -

- ~-what corrective action, if any, could be -,

.=~ taken to reduce the adverse impacts of

the discharge; {S) whether the Regional .-

comment period. The cost of a copy will  Administraor should recommend to the

correspond directly to the number of
pages enclosed within the transcript.

All written statement and information

offered in evidence at the he will
constitute a parl of the hearing file -
which will become part.of the

administrative record of the Regional ..

Administrator's determination.

DATES: All written comments should be
submitted to the person listed under
ADDRESSES, below, no later than
November 20, 1987, 15 days from the
close of the public hearing. Written
comments may be submitted to the
Presiding Officer at the time of the
hearing. ~ .

ApDRESSES: Comments should be sent
to Mr. Mario Del Vicario, Chief, Marine
and Wetlands Protection Branch, U.S.
Environmental Protection Agency
Region 1L 26 Federal Plaza, New York,
NY 10278. The public hearing will be
held in the Hackensack Meadowlands
Development Commission's auditorium
located at One De Korte Park Plaza,
Lyndhurst, New Jersey. ‘

FOR FURTHER INFORMATION CONTACT:
Mr. Mario Del Vicario, Chief, Marine .
and Wetlands Protection Branch, U.S.
EPA Region Il, 26 Federal Plaza, New
York, NY 10278, (212) 264-5170. If you
wish to receive a copy of the public

notice entitled “Proposed Determination
to Prohibit or Restrict the Specification

of an Area for Use as a Disposal Site”
published on August 7, 1987, please
contact Mr. Del Vicario and a copy will
be mailedtoyon. | . ot
SUPPLEMENTARY INFORMATION: The
August 7, 1887 public notice entitled
“Proposed Determination to Prohibit or

Restrict the Specification of an Area for

Use as a Disposal Site: reviewed the
section 404(c) process, provided e
description of the subject wetland site,

reviewed the proceedings to date on the

subject action, discussed the basis for
the proposed determination and,
solicited comments. .

During the scheduled hearing, EPA
would like to obtain comments on: (1)
Whether the impacts of the subject
discharge would represent an
unacceptable adverse effect as
i described in section 404(¢) of the Clean
. Water Act; (2) the vegetative and

- Assistant Administrator for Water the
"~ determination to prohibit or restrict the
discharge of dredged or fill material on
the gite. Comments should be submitted
no later than November 20, 1967 to the -
person listed eabove under ADDRESSES.
All comments received will be fully
considered by the Regional
Administrator in making his
determination to prohibit or restrict
filling of the Russo site or to withdraw
this proposed determination.
Christopher J. Dagget,

Regional Administrator.
[FR Doc. 87-23712 Filed 10-13-87; 8:45 am)_
SILLING COOE 8500-80-0 ’

_ IFRL-3275-8)

' Water Pollution; Final NPDES General
Permit for Private Domestic
Discharges in East Baton Rouge
Parish in the State of Loulsiana -

AGENCY; Environment Protection
Agency. .
acnon: Notice of Final NPDES General
Permit. B

SuMMARY: The Regional Administrator
of Region IV is today issuing a Final
NPDES General Permit for certain
dischargers who treat private domestic

. wastes. This final NPDES general permit
establishes effluent limitations,
standards, prohibitions and other
conditions on these discharges. The -
facilities covered by this permit are
located in East Baton Rouge Parish
within the State of Louisians. A copy of -
the permit is reprinted as required by 40
CFR 122.28.

EFFECTIVE DATE: This NPDES general .

permit shall become effective November
13, 1987. . ’

ADDRESSES: Notifications required
under this permit should be sent to the
Director, Water Management Division
(6W), U.S. Environmental Protection
Agency, Region V1, Allied Bank Tower,
1445 Ross Avenue, Dallas Texas 75202-
2733 - .

FOR FURTHER INFORMATION CONTACT: ‘
Ms. Ellen Caldwell {6W-PS),U8. -

" area policy on whi

Ervironments) Protection Agency,

Region V1. Allied Rank Tower, 1445

Ross Avenue, Dallas Texas 25202-2733,

{214) 655-7190, :
SUPPLEMENTARY INFORMATION; Public ~ *

- potice of the draft permit was published *

in the Federal Register on July 29, 1887
{52 FR 28337). The-coniment period

- closed on August 28, 1987. One comment ™ -

received-from the Louisiane Department
of Environmental Quality {LDEQ) who
submitted several significant comments
on the draft permit. In accordance with
40 CFR 124.17(a)(2). EPA describes and
responds to these comments as follows.
This response supplements the fact
sheet which was published with the -
draft permit and is incorporated by
reference. Changes have been made to
the permit as noted in this response.

Comment: LDEQ suggested that EPA
should extend coverage of the general
permit to public owned treatment works
{POTWs) as well as private facilities,
because East Baton Rouge Parish has a
policy of taking over new subdivision
treatment facilities for operation and
maintenance after they have been
permitted.

Re:fonse: EPA clearly states in the
fact sheet and the permit that this
general permit applies only to private
domestic treatment works and not to
POTWs. Furthermore, a consent decree

* {s presently being issued in East Baton

Rouge Parish to reguire that most small
POTWs be connected to central
treatment plants. Therefore, this general
permit will not be applied to POTWs. If
a private domestic treatment warks
becomes a POTW. it will no longer be
covered by this permit and must be oo
covered by an individual NPDES permit.
Comment: LDEQ points out that the - :
the general permit -
is based covers only facilities T
discharging to water in the Amite/ - = .
Comite drainage systemn and questions if =
EPA wighes {0 extend the coverage of.
the general permit beyond the area ..

" policy.

Response: The area policy also
appliea to the Bayou Manchac drainage
system. However, under best .
professional judgment (BP]), EPA bas
applied the limitations under the area
mto the entire East Baton Rouge

Comment: LDEQ reque'sta that the

flow based for assigned limitatinos be
changed from “facility design flow" to
“expected flow.”

Response: EPA concurs and has made
the change. ,

Comment: LDEQ requests that the
permittee be given the choice of fecal -
coliform Jimits of 200/100 m! average




"-On-August 7, 1987 EPA issued a public not1ce in the Federal T

--obServatlons of wildlife, vegetat1on, and hydrology on the Russo

LR i s ' APPENDIX D L=

RFSPONSE“TO’COMMENTS'

Register and the New Jersey Star Ledger- announc1ng the Reglonal . -
AdminSstrator’s proposed determination to ‘prohibit ©r restrict -=.- :
the‘discharge of dredged or fill material into the Russo site: -. .. .

}The noticé sought publie- comment on: 1) ~whether or.not the ;‘,f

o —_

‘impdcts -of--the proposed project-  were unacceptable, 2) i -

site prior to and after the placement of-fill material, 3)

- observations of wildlife in the Hackensack Meadowlands in

general, 4) what corrective action, if any, could be taken, 5)
whether the Regional Administrator should recommend the proposed
determination and, 6) the need for a public hearing. The comment
period closed on October 6, 1987. EPA received 13 responses to
the public notice all in support of the proposed determination to
prohibit or restrict the discharge of fill. One, the New Jersey
Audubon Society, requested a public hearing. The Regional
Administrator considered it to be in the public interest to
schedule a public hearing. The October 13, 1987 Star Ledger and
the October 14, 1987 Federal Register scheduled a public hearing
for November 5, 1987 with the close of the comment period being
November 20, 1987. Thirty-two people signed in at the hearing
and fifteen spoke. Those in support of the proposed
determination outnumbered those in support of the project.

Nearly all of the comments addressed the issues raised in the
proposed determination. All comments have been read and evaluated
by Region II in reaching this recommended determination. The -

~number of responses was not extensive. Indeed, the volume of

response provides the opportunity to address each individually,
but because similar issues were raised repeatedly they could best
be addressed generically. Many comments have been addressed in
the body of the recommendation. Finally, some issues raised were
not pertinent to the decision.

The organization of this appendix basically follows that of the
recommended decision. We first address issues pertaining to the
project proposal and the 404(c) process and then proceed,
sequentlally, to comments about the environmental value of the
s1te adverse impacts and the recommendation.

PROJECT PROPOSAL

Comment: All responses in favor of the proposed recommendation
addressed the fact that the fill was placed without authorization
and that EPA action should be an effective deterrent against
illegal fii1l.

A_ ion R o) s+ Indeed, this 404(c) recommendation is
unusual in that it deals with an after-the-fact permit
.appl1cat10n. Yet, 404(c) action. is a mechanism to protect the



..404(C) TO ESTABLISH BROAD POLICY TO DEVELOPMENT &

- commented that EPA should not attempt to use the-404(c)

environmental integrity of the resources it considérs vital. It
is not an enforcement action and cannot take 1nto account -

‘w,punltxve con51derat10ns. RO S

- .«
—_ ——

gg__e_; The Hackensack Meadowlands Development Comm1ssxon- T .

stated. that -they took no position on the resolutign of the P
specific issues raised in the -proposed . determlnatlen. ~They .- -

proceeding to establish broad policy applicablée to deve10pment S s -

'eIsewhere .in_ the Hackensack Meadowlands District. S -

'EEA_Beg;gn_ll_Begggnee: Section 404(c) is an EPA policy and

mechanism to prevent the unacceptable adverse impacts to specific .
resource which Congress has mandated EPA, under the Clean Water

Act, to protect. The policy is implemented on a national level,

not simply focused on the Hackensack Meadowlands wetlands. If
proposals for development do not comply with the Section

404(b) (1) guidelines and they result in unacceptable adverse

impacts to the pertinent resources addressed within the 404(c)
regulations, then 404(c) proceedings would be appropriate.

SITE SPECIFIC INFORMATION AND INFORMATION ON THE HACKENSACK
MEADOWLANDS

Comment: 44 acres filled of the 57.5 acre project site were not
wetlands within the meaning of 33 CFR 323.2(c).

Ezamgeg_gn_ll_gegpgngg The Corps has determined that the 44

acres are wetlands in its determination to propose issuance of
the permit. Regarding the wetland status of the 44 acres Mr.
Cascino argues three main points new to EPA: 1) the diking and
tide 'gates implemented by the Mosquito Control Commission removed
the site from tidal influence, 2) since that time the site
depended upon upland drainage and stormwater run-off as its water
source and the dredging and efficiency of ditches on site in
intercepting this water source has kept the site dry and upland,
and 3) the site has been subject to disturbance and fill from
roadwork, gas line work and particularly farming (with the use of
heavy farm machinery). Based on these arguments, he concludes
that the 44 acres was not wetland. I disagree. This is outside
the scope of EPA's Section 404(c) review since the COE has
already made the jurisdictional determination. Since he raised
these comments, I will note the following with respect to his
comments.

First, removal from tidal inundation does not necessarlly result
in transformatlon to upland. Second, wetlands can be and indeed
are hydrologically driven by watershed run-off. Mr. Cascino
argues that the presence of ditches on site made it upland. The
COE wetland delineation manual includes the occurrence of
dralnage ditches as a wetland hydrologic indicator. Obviously,



"~ effective in draining surface- watérs, thére is no evidence that’ -

-~ precludes verification. Also, in the situation of the Russo

~ productivity. This was most likely the case on the Russo site

; TR

if ditches occur, water. oCcurs. ,Dralnage dltches should be
effective in intercepting su;face run-off yet a site may continue
to exhibit--saturated soals (a’ hydrologlc Andicator - one of -the
parameters in delineatlng wetlands). As discussed above @~
(hydrology) the s01ls -on tne Russo - s1te were comprised of 8 to 20
inches of meadow mat, an, organic, moisture retentive soil. - am
“Capillary action and- seasonal rainfall would have malntalned e o
moist to saturated soils. .Although ditches may have- been -~ T ¢ .- -

_those d1tches were effective in 1ower1ng the water table. P

exhibited that wetland hydrologic parameter. Fill on site- ' -

site, the ditches ultimately drain to a creek whose outflow is
blocked. As described above (hydrology), during storm and flood
events surcharged water inundates/lnundated ‘the site. The COE's
wetland delineation method includes seasonally and ephemerally
flooded conditions in. its review of wetland hydrologic
characteristics. Thus, the occurrence of drainage ditches does
not establish the site'’s status as upland. -Third, the fact that
the 44 acres were farmed and disturbed does not argue that the
site was upland. The history of farming -includes extensive
farming in wetlands where saturated soils were critical to

where the wet meadow grasses were harvested for hay on the
eastern portion of the 44 acres, and flowers and vegetable crops
were harvested from the western portion of the site. Apparently,
from historical accounts, the existing soils were not altered,
and the groundwater level was not manipulated during farming.
Thus, when farming ceased in the early 1970's the hydrologic
conditions remained suitable for succession to wet meadow. I
note that the previous disturbance has in fact resulted in a
succession to wetland conditions highly suitable to wildlife.
Therefore, I agree with the COE’s finding that the 44 acres are
wetland.

Comment: The FWS, New Jersey Audubon Society, Bergen County
Audubon Society, and the New Jersey Conservation Foundation
responded with a listing of species that have been observed on
the site and/or a list of species likely to been observed on
site. In addition, they addressed the wildlife habitat value of
the Hackensack Meadowlands.

PA Redi I : This information has been incorporated
into the Regional Administrator?’s recommendation.

ggmmgnt: The Hackensack Meadowlands are valuable and remain as
the last expanse of wetlands surrounded‘bgna vast_metropolitan.._.. — ——
area .,_,7”4 e et - o B i

EPA Region II Response: EPA has reviewed the cumulative impacts

of the proposed project in the context of the Hackensack
‘Meadowlands in this recommendation.

-
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’Qémhén;:' Issuance of’a perm1t with 0.5:1 mltlgatlon e _<f‘ﬂ

U%ACCEPTABLE ADVERSE IMPACT -

;

ggmme_; The prOJect represented a cumulatlve loss and/or a
Qn1f1cant foss. I -

rm)

Iy a

€3 The recommended determination argues

;that ‘the adverse 1mpacts from the.proposed project are 1ndeed.
-unacceptable because of the net loss of Valuable wetland habltat.

A e

- - o

:.represents a dangerously weak regulatory attltude.\

: We argue that O. 5 1 mltlgat1on 1s =

'1nadequate as reflected in the determ1nat1on.

—

ggmmgn;: The Meadowlands Chamber of Commerce the mayor of
Carlstadt and the Russo Development Commission each concluded that
the project poses no adverse impact and the mitigation

as proposed compensates for the wetlands lost.

EPA Region II Response: The recommendation addresses Russo’s

arguments more spec1flcally. In general response, EPA concludes
that the project does impose unacceptable ‘adverse” impacts to
wildlife from the significant degradation of wetland habitat
valuable to wildlife, from a cumulative impact to wildlife, and
from the net loss of valuable wildlife habitat. EPA does not
conclude that the mitigation compensates for the wetland values
lost. ’

CORRECTIVE ACTION TO REDUCE THE ADVERSE IMPACT

ggmmgn;: A number of responses sought the removal of all fill
and restoration of the complete 52.5 acres. Others stated a
preference for restoration and, if that were not feasible, then
2:1 mitigation for the fill on the 44 acres. Most recommended
restoration of the 8.5 acres, and all responses in favor of the
proposed determination recommended denial of £ill in the
remaining five acres of wetland. FWS recommended 1:1 mitigation
of the 44 acres, restoration of the 8.5 acres and denial of any
further fill. A few respondents thought there should, in
addition, be fines imposed on Russo. One respondent specified
that mitigation should be done within the Hackensack Meadowlands
District.

EEA_Eggign_lldgesggnsg: EPA believes that the objectives of the
Clean Water Act would best be met by allowing the 44 acres of

fill to remain. It is not the intent of 404(c) to be punitive,
rather it is to protect the environmental 1ntegr1ty of the
subject resources. Region II believes that intent would be best

achieved by requiring-at- least-value-for-value mitigation on the

44 1mpacted acres. EPA does not consider the likelihood of success
in retrieving lost wetland values of the 44 wetland acres to be
very high. The removal and replacement of wetland soils and the
compaction of altered soils from the weight of the warehouses



suggests that restoration efforts would be inéffective:. In
contrast, the 8.5 acres of £ill) have not been subject to those - -
extensive disturbances, and I think that the likelihood of

success for restoratlon is much better on this portion of the

3ite. “the public notice responses are indeed valid in that the

- '£fi11 wasm -placed illegally.. _Yet_.the mechanism for punitive actlon‘

should be enforcement. an after-the-fact permit application |
status. precluded immediate pursuit of an enforcement action. , In -

" - the event that the Administrator-affirms this recommendation and“'

enforcement actlon. . -

the Russo Development Corporation-does not voluntarily address” . -
EPA!s concerns, the Reg10na1 Admlnistrator may. follow Aap w1th an ~ T

ALTE#NATIVES ANALYSIS

Comment: The National Wildlife Federation and the FWS commented
that the analysis of alternatives and the water dependency issue
should be addressed.

EPA Region II Response: EPA Region II raised the issue of

practicable alternatives to using the Russo site for constructing
warehouses to the COE. EPA does not have further information on
an alternatives analysis. Rather than delay the 404(c)
proceeding, we have elected to rest the 404(c) action solely on
env1ronmenta1 impacts.
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assured, and recommended that the
ROD include a statement to this effect.

ERP No. F~-UMC-E11019-NC, Cherry
1 Military Operating Area (MOA),
Craven, Beaufort, Hyde, Pamlico and
Washington Counties, and Core MOA,
North Carolina Outer Banks/Cape
Lookout National Seashore,
Establishment, NC. .

Summary: EPA expressed concern
about the air use {ssue and noise
impacts. These impacts are expected to
increase due to a disproportionate
growth rate that is occurring along the
coast. EPA recognizes the need for
realistic training, but suggests that a
close look at any changes such as flying
higher during training flight be
evaluated. EPA further suggested that
the document be supplemented with an
evaluation of the cumulative impacts of
noise and air use restrictions within the
Cherry Point local flying area. (Note—
the above summary should have
appeared in the 12-4-87 FR Notice.)

No. F-UMT-D54033-MD,
Baltimore Northeast Corridor Extension
Transit Inprovements, Funding,
Baltimore County, MD.

Summary: Although EPA comments
and UMTA responses were omitted
from the final EIS, discussions between
the agencies have resolved all of the
concerns expressed in the draft EIS.
Therefore, EPA has no objection to the
implementation of this project.

Dated: December 8, 1987,
William D. Dickerson,
Acting Director, Office of Federal Activities.
[FR Doc. 87-28504 Filed 12-10-87; 8:45 am)

| SILLING COOE $500-50-0

Extension of the Time R

the 404(c) Regulations for Region i
EPA's Decision To Withdraw the
Proposed Determination or Prepare a
Recommended Determination
Concerning the Russo Site;
mckenuck Meadowiands, Caristadt,

AGENCY: Environmental Protection
Agency.
ACTION: Notice.

SUMMARY: Section 404(c) of the Clean
Water Act {33 U.S.C. 1251 et seq.)
authorizes the Environmental Protection
Agency (EPA) to prohibit or restrict the
discharge of dredged or fill material at
defined sites in waters of the United
States (including wetlands) if EPA
determines, after notice and opportunity
for hearing, that use of the site for
discharge or dredged or fill material
would have an unacceptable adverse

effect on various resources, including
wildlife, EPA's Regional Administrator,
Region 11, has reason to believe that the
unauthorized discharge of fill and the

roposed discharge of fill into wetlands

y the Russo Development
Corporation—-71 Hudson Street,
Hackensack, New Jersey—within the
Hackensack Meadowlands in Carlstadt,
New Jersey for the purpose of building
warehouses may have unacceptable
adverse effects on wildlife.

EPA’s regulations implementing
section 404(c), 40 CFR Part 231, establish
procedures to be followed in exercising
the Administrator's authority to prohibit
or restrict the use of an area as a
disposal site. The three major steps in
the process are: (1) The Regional
Administrator's proposed decision to
prohibit or restrict the use of a site; (2)
the Regional Administrator's
withdrawal of the proposed
determination or preparation of a
recommended determination to the
Administrator to prohibit or restrict use
of the site; (3) the Administrator's final
decision to affirm, modify, or rescind the
regional recommendation. The Regional

. Administrator issued a public notice
(August 7, 1987 Federal Register) and his
designee conducted a public hearing
(November S, 1987) on his proposed
determination to prohibit or restrict the
discharge of fill into the Russo wetlands.
The Regional Administrator is now in
the process of either withdrawing his
proposed determination or preparing a
recommended determination to submit
to EPA’s Administrator. 40 CFR 231.5
directs the Regional Administrator to
complete this process within 30 days of
the close of the public hearing. This
would occur on December 8, 1987.
Pursuant to 40 CFR 231.8, the

in Administrator or the Regional -

Administrator may, upon showing of
good cause, extend the time
requirements of these regulations.
Accordingly, this notice announces the
Regionsa! Administrator’s decision to
extend, for 45 days, the completion of
this process. T

DATES: The 45 day extension would
close the time frame referenced in 40
CFR 231.5 on January 19, 1087.

FOR FURTHER INFORMATION CONTACT!
Mr. Mario Del Vicaric, Chief, Marine
and Wetlands Protection Branch, U.S.
Environmental Protection Agency
‘Region II, 28 Federal Plaza, New York,
NY 10278, (212) 264-5170.
SUPPLEMENTARY INFORMATION: As
mentioned above, EPA held a public
hearing on November B, 1887, The
section 404{c) regulations direct, in 40
CFR 231.4, the Regional Administrator to
consider all public comment in his

decision to withdraw his proposed
determination or prepare a
recommended determination. EPA
received the verbatim transcript of the
hearing on December 1, 1887. The three
working days between the 1st and 5th of
December do not afford adequate time
to fully review public comment to the
proposed determination and complete
the documentation supporting the
Regional Administrator’s decision. In
addition, following a November 8, 1987
request EPA received a copy of the
Corps of Engineers Administrative
Record on November 20, 1987, Adequate
review of this voluminous record and
completion of the documentation
supporting the Regional Administrator’s
decision is not afforded within the 30-
day time frame stated. The Regional ~
Administrator concludes that these
events represent good cause to extend
the time requirements of the section
404{c) regulations.

Christopber J. Daggett,

Regional Administrator.

December 4, 1987,

[FR Doc. 87-28557 Filed 12-10-87; 8:45 am]
BILLING COOE 0600-00-4

FEDERAL COMMUNICATIONS
COMMISSION

{Report No. CL.~88-39]

Common Carrier Public Moblle
Services Information; Dates and Filing
Requirements Announced for -
Acceptance of Applications for
Frequency Block B in Cumberiand, .
MD-WYV (Mkt. #269) and Hagerstown,
MD (Mkt. #257) Cellular Markets

December 8, 1687.

From Monday, January 11, 1688
through Friday, January 135, 1988,
applications for frequency block B in the
Cumberland, Maryland-West Virginia
and Hegerstown, Maryland cellular
markets will be accepted for filing. Since
no eligible applicant filed for these
markets during the initial filing window,
BLOCK B ELIGIBILITY STANDARDS
DO NOT APPLY TO THIS FILING and
frequency block A or B eligibles may file
under this notice. -

All applications for these markets will
be filed in Pittsburgh, Pennsylvania.
Applications sent via U.S. Postal Service
must be addressed as follows: Federal
Communications Commission, Cellular
Telephone—Market No. (ENTER
MARKET NUMBER), P.O. Box 371995M,
Pittsburgh, PA 15250-7995.

Applications shipped via common
carrier or hand carried must be brought
to the following address between the

N




DEC |

7 1987

Ms.r

Dire

Martha Girard
ctor of Executive
gencies Division

Offhce of the Federal Register

Was! :

ington, D.C. 20460

Dea# Ms. Girard:

ThiE is to request an expedited Federal Register publication of

the
the
the
Ccon
the

public notice entitled "Extension of the Time Requirements in
404(c) Regulations for Region II EPA's Decision to Withdraw
Proposed Determination or Prepare a Recommended Determination

cerning the Russo Site". EPA's 404(c) Regulations direct

Regional Administrator to have completed the subject process by

December 5, 1987 unless he extends the time requirements upon
shoWing of good cause. The enclosed notice announces his

decii

ision to extend the time requirements of the regulations.

Given that December 5, 1987 has past, we would appreciate

publication at the earliest possible date.

Thank you for your attention to this matter.
i

sincerely,

Mario Del Vicario,

Chi

ef, Marine and Wetlands Protection Branch
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‘ Reaister Publication of the Announcement of a Time
Ext:n51on of the 404(c) Regulatlons

ChrnstoPher J. Daggett
Regional Admlnlstrator (2RA)

V1c#1 Read
Federal Reglster Officer (PM-223)

p ‘»
\

Att&ched is a Federal Register notice (one original and three
copies) announcing a time extension of the 404(c) regulations for
the| Reglonal Admlnlstrator’s decision to withdraw his proposed
determination or prepare a recommended determination to prohibit
or restrict the dlscharge of dredged or fill material into
wetlands owned )y the Russo Development Corporation in Carlstadt,
New Jersey ederal Register typesetting request form is also
atteched. ;

If You have any\questlons on this submittal, please call Mario
Del\vicarlo Chief, Marine and Wetlands Protectlon Branch or
Kathleen Drake of his staff at 8-264-5170.

\ u

|

|
Encmosure |

bccy Richard L. Caspe, WMD
 Mario Del Vicario, MWP

2WM-MWP:K.DRAKE: sg:12/4/87
WM-MWP  2WM-MWP 2WM-MWP 2WMD 2DRA 2RA

|
| a
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DEC 4 1907

Exttnsion of Time Requirements in
theﬁ4o4(c) Regulations - Russo 404(c)
Mario Del Vicario, Chief

Mar%ne and Wetlands Protection Branch

y
Christopher J. Daggett
Regional Administrator

THRU: Richard L. Caspe, Director

5 Water Management Division
Reg&lations concerning Section 404(c) procedures, 40 CFR Part 231,
direct the Regional Administrator to either withdraw the proposed
determination or prepare a recommended determination to prohibit
or restrict the discharge of dredged or fill material within 30
day# after the conclusion of the public hearing (December 5,
1987) and promptly forward the recommended determination and
administrative record to the Administrator for review. Section
231.8 addresses extension of time stating that upon showing of
good cause, the Regional Administrator may extend the time
requirements of the regulations. The regulations direct that
notice of such extension shall be published in the Federal
Regﬂster and, as appropriate, through other forms of notice.

EPAwheld a public hearing on the proposed determination on
November 5, 1987. Section 231.4 directs the Regional Administrator
to consider all public comment in his decision to withdraw or
predbre his recommended determination. We received the verbatim
traﬁscript of the hearing on December 1, 1987. The three working
days between the 1st and 5th of December do not afford adequate
time to fully review public comment to the proposed determination
and prepare a recommended determination. 1In addition, following
a Nowember 6, 1987 request we received a copy of the Corps of
Engineers Administrative record on November 20, 1987. Adequate
time to review this voluminous record and prepare a recommended
determination is not afforded within the 30-day time frame stated.

»
We believe that the events discussed above represent good cause
to extend the time requirements, as provided in the Section 404(c)
regulations. We recommend that the Regional Administrator extend
the decision to withdraw the proposed determination or prepare a
recommended determination 45 days to January 19, 1988.

In the event that you extend the time requirement, the associated
materials required for notification are attached:

(1) original and (3) copies of the public notice announcing
a time extension for the decision to withdraw the proposed
' determination or prepare a recommended determination;




_.2_.
(2) a Federal Register typesetting request form;

(3) Memo to Ms. Vicki Read transmitting the public notice to the
Office of the Federal Register for publication.

A c@py of this public notice will be sent directly to thé Russo
Development Corporation, the Corps of Engineers and to all those
who testified at the public hearing or sent written comments to
EPA,

And finally, if you concur with our recommendation, please
indicate below.

Enclosure
Concur: Non-concur:
Js! Christopher J, Daggett
Chrfstopher J. Daggett Christopher J. Daggett
Regional Administrator Regional Administrator

bcc: Richard L. Caspe, WMD
| Mario Del Vicario, MWP




new jersey audubon society
P.O. BOX 125 ¢ 790 EWING AVENUE ¢ FRANKLIN LAKES, N.J. 07417 ¢ (201) 891-1211

30 November 1987

Mario Deli Vicario, Chief

Marine and Wetlands Protection Branch

United States Environemntal Protection Agency
Region 11

. 26 Federal Plaza

New York, New York 10278
Dear Mr.?Del Vicario:

Enclosed is a New Jersey checklist which lists those species
now regarded as annual within the State.

I have loocked at the habitat and vegitation that was found on

the Russo Tract (as it is described in the evaluation of November
1987) prior to filling and alteration. I have checked off those
species of birds that would be expected to be found on the site
at some time of the year--as summer resident, winter resident or
transient.

This list is conservative. I did not include most-woodland. species

since I could not really guage the extent or composition of the woodlands.
It seems that the wooded area is not a major concern or central to

the issue of filling wetlands.

The total number of bird species is: 127; notable among them are:
pied-billed grebe (state endangered); cooper's hawk (state endangered);
northern harrier (state endangered); merlin (state threatened); peregrine
falcon (state endangered); great-blue heron (state threatened); short-
eared owl (state endangered); cliff swallow (state endangered); sedge-
wren (st@te endangered); bobolink . (state threatened); vesper sparrow
ndangered); savannah sparrow (state threatened) and grasshopper

sparrow (state threatened).

\

e ,
Director, Natural History Information
E
l
k .
CAPE MAY Bt#&D OBSERVATORY, Box 3, Cape May Point 08212, (609) 884-2736 ® LORRIMER NATURE CENTER, 790 Ewing Avenue,
Franklin Lakes 07417, (201) 891-1211 » OWL HAVEN, P.O. Box 26, Tennent 07763, (201) 780-7007 ¢ RANCOCAS NATURE CENTER,

Rancocas Road, Mount Holly 08060, (609) 261-2495 ® SCHERMAN/HOFFMAN SANCTUARIES, Hardscrabble Road,
Bernardsville 07924, (201) 766-5787

i
|
i
|
I



[Am. Avocat Dovekie Brown Cieeper 7 TN Watarthousn 2. L
' {Gr. Yellowtew / Com. Murre [Carotina Wren Louisions Watesthiush
L. Vel V4 Thick -billed Murre House Wren /7, Kentucky Werbler ] »
Solitary Sandpiper /7 Razorbill - [Winter Wren 7 Connacticut Warbler
Willet . Biack Guitiemot Sedge Wren / Mourning Werbler
Spotted Sandpiper / Attantic Putfin Marsh Wien 7 Com, Vellowthrost &
. {Upland Rock Dove pd Golden- d Kinglet 7 1 1T 1 T UttoodedWarbter
Whimbrel - MoumingODove /7~ Ruby-crowned Kinglet 7, Wition's Warblerd
Hudsonian Godwit Black-billed Cusckoo /7 Blue-gray G 7 Canada Warbler
i |Ba-tailed Godwit ’ Yatiow-billed Cuckog #~ N. Whestear Yaliow-bressted Chat
: Marbled Godwit Com. Barn-Owt_ 7 E. Blusbird Sommer Tanager
i [Ruddy Tumnstona ) €. 5 Owi Veory Scariet Tonager
I |Red Knot Great Hotned Owl Gray -chesked Theush W.Tanager
Sandsriing 7 Snowy Ow Swainson’s Thrush N, Cardinal &
|Semipsimated Sendpiper < Bacred Ol 7 [Hermit Thrush Rose Grosbeak
|Western Sandpipsr Jlong-eared OW / Wood Thrush i Black -headed Grosheak
—Ws.m!%a! PN Short-serad OWt 7 Am. Robin ¢~ Biue Groshesk
White-rumped Sendpiper - N_Sow-whet Owi 7 _ Varied Thewsh indigo Bunting ¥
|Baird’s Sandpiper .Com. Nighthawk 7 Gray Catbird / Dickcissel P
Pectoral Sandpiper Chuck-will’s -widow N, Mockingbird / Rufous-sided Towhes #
Purple Sandpiper Whin-poor-will Brown Thr 74 Am, Tres 5 { .,
s |Duntin Chimney Swift / Water Pipit w Chipping S [d
Cusriew Sandy fuby - throsted Humpningb Cedar Waxwing Clay-colored
. [StiltSendpiper . Beited Kinglisher /- N. Shrike Field Sperrow /-
Buff-breasted Sa Red-headed Woodpecker Loggerhead Shrike Vesper Sparrow 7
Ruff 2 Red-beflied Weodpecker Europesn Starling /. Tark Sparrow P
Short-billed Dowitcher / Yellow-beliisd Sapsucker White-eysd Vireo E S 7
Long- bitted Do Downy Wi 4 Solitary Virso Grasshopper Sperrow & .
Com.Snipe ¢, . Hairy W - Yaliow-throsted Viteo . | Herslow's Sparrow
Am, Woodcock 7 Black -backed Woodpack Warbling Vireo Sharp-taited S rd .
Wilson's Phalarops N. Flicker 7 Phitadelphia Vireo | Sesside Sparrow
Red-necked Phalarope IPiteated Woodpecker —.ﬂléa Vireo P |Fox Sperrow 7
Red Phalsrops Olive-sided Flycatcher Blue-winged Warbler? ISongSparvow 7 !
Pomarine Jeeger €. Wood-Pewse s Warbler™ JLincoln’s Sp 7 i
Parasitic Jaoger Yeltow-bellied Fiveatcher “Lawrence’s Warbler™ | Svamp Sparrow /7 i
Long-tailed Jeeger Acadian Fiycatcher [Gotden-winged Warbler 7 _:_En T A
Grest Skua Alder Flycatcher / Tennesses Warbler P White-crowned Sparrow 7
|South Poisr Skus Willow Fiycsicher 7 Orange Warpler /. Dark-eyed Junco/”
Laughing Gull - Lot Fiyaatcher / Nashvitle Warbler / Lapland F.....un.\
Little Gult - €. Prhosbe /# N.Pails  + Snow Bunting
|Com, Black-headed Gull Great Crested Fiycatcher Yetlow Warbler # §8obolink P
Bonaparte’s Gull W. Kingbird Chestnut-sided Warbler Red-winged Blackbicd ¢
Ring-billed Gul €. Kingbird” _ Mcgnolis Warbler [ €. M 7
Herring Gull Horned Lark 7 Cape May Warbler —m&ii&& Blackbird
tceland Gull Purple Martin |Black-throated Blus Warbler, Rusty Blackbird
1. Black-backed Gull Tree Swaliow / P Yellow-rumpesd Warbler & Boat- tailed Grackje
Glaucous Gull N, Rough-winged Swatlow 7 [Btack - throated Green Warbler Com, Grackie 7 /
Great Black-backed Gull Bank Swallow 7 _ Blackburnian Warbler Brown-headed Cowbird 7
Black -legged Kittiwak Clitt Swallow 7~ { ¥aliowr- throsted Warbles' ‘..oa..io.st
Guli-billed Tern Barn Swatlow 7/ {Pine Warbler .| _N. Ociote
[Caspian Yern Blus Jay/ | Proicie Wacbler JPinve Grosbesk
Roval Tem Am, Crow 7 [Palm Warbler & JPurple Finch
W’. Teen Fish Crow /~ . [Bay-breasted Warbler House Finch 7
osence Teen Com. Raven . Blackpoll Warbier [Red Crostoil
[Com. Toen Black-capped Chickades /. Ca Warbler : FWhite-winged Crosebill
_?ax Yern _ Carolina ¢ . [Btack- end- whits Warbler JCom. Redpoiyy?
onter's Tern Boreal Ch Am, Redstart JPine Siskin 4~
[LeastYorn [Tufted Titmouss P Prothonotary Werbier Am. Goldfinch 7
. [Back Tem Red-bremted Nutherch /. Worm-sating Warbler —wl&.-mi!.. P2
i {Biack Skimmer White -breasted Nuthatch KOventird Fouse Sparrow 7
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NOTES A CHECK LIST OF LOCALITY _]Rednead
NEW JERSEY BIRDS MZ.:S.....,?%
) . Scaup
OBSERVER: T
Com, Eider
King Eider
W.“. Duck
JOtdsquaw
M NO. Black Scoter
A Surf Scoter
R DAY White-winged Scoter
Red-throated Loon JCom. Goldeneys
Com. Loon A Barrow's Goideneys
Pied-bitled Grebe £ Buffiehead P
Horned Grebe Hooded Merganser ¥
[Red-necked Grabe Com, Merganser
N. Futmar Red-breasted Merganser
Cory’s Shaarwater ddy Duck
Gr. Shearwater Black Vulture .
Sooty Shearwater Turkey Vulture
Manx Shearwater [Ospray
Audubon’s Shearwater “JAm. Swallow- taited Kite
Wilson's Storm -Petrel Mistissippi Kite
Leach’s Storm-Petrel jBaldEage
'N. Gannet N, Harcier & s
Am, White Pefican Sharp-shinhed 7
[8rown Petican —g\u Hawk 7
Great Carmorant N, Goshawk
|Pouble-crested Cormorant Red-shouldered Hawk
Am. Bittern J _, Broad-winged Hawk
Least Bittern / JSwemon's Hawk
Great Bive Heron # ed-tailed Hawk 7,
reat Egret / Rough-legged Hawk 7
Snowy Egret Golden Esgle
Little Biue Heron - Am. Keswrg £
Tricolored Heron Mertin 7 7
Cattls Egret P [Paregrine Feicon /7
[Green-backed Heron # JGyriastcon
—Monrﬁgln Night-Heron & Ring-necked Pheasant
Y ellow - crowned Night-Heron Rutfed Grouss
_§.=. This Jwitd Turkey
Glossy This IN. Bobwhite &
—m.._é:. Whistling-Duck | Yellow Rail
Tundrs Swan JBlack Rait
Mute Swan  Clapper Rait 4,
Gr. White - fronted Goose King Rail ,
JSnow Goose Virginia Rail #
Brant A Sora /
Canads Goose %, Purple Gallinule
WoodOwk 7/ Com. Moorhep /
[Green-wingsd Teal 7 Am. Coot 7
Am. Biack Duck /' Sandhill Crane
Maliard / | Black-bellied Plover
N. Pintaii 7 _ P L. Golden-Plovsr
B : W:n._i:c& 14 Wilson's Plover
NEW JERSEY AUDUBON SOCIETY [ Somter L Sk
. ' P.0.Box 12§ Wi "
790 Ewing Avenue Am. <..,= M...EH. -
| Franklin Lakes, N.J. 07417 {Am. Wigeon -
: . . [Canvasback Black -necked Stift
! “ o m——— .W j‘ y - . .o oram- e
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UNITED STATES
DEPARTMENT OF THE INTERIOR
FISH AND WILDLIFE SERVICE

P.0. Box 534
705 White Horse Pike
Absecon, New Jersey -08201
(609-646-9310)

December 3, 1987

Mr. Mario Del Vicario

U.5. Environmental Protection Agency
26 Federal Plaza

New York, New York 10278-0090

Dear MF. Del Vicario:

This i% in response to your letter, dated November 30, 1987, to the Fish and.
Wildlife Service (Service) requesting further information on wildlife species
using khe Russo Development Corporation tract in Carlstadt, Bergen County,
New Jersey. Additionally, the Service has reviewed the report entitled, "An
Evaluation of Wetland Conditions on the Russo Tract Before and After Wetland
Filliné,“ prepared for the U.S. Environmental Protection Agency by the Maguire

Group %nc., and offer the following comments.
/

In prévious correspondence the Service provided comments regarding the
wildli#e value of the Russo tract based upon the assumption that the site
suppoﬁked primarily a monoculture of common reed and offered little habitat
diversity in its preproject condition. However, the findings presented in the
Maguire report refute this assumption. The Service concurs with the
concluﬁion of the Mgguire report that the Russo tract did indeed support more
divers% habitat than-was previously assumed.

The inkormation presented in the Maguire report describes the project site as
consi&ting of a complex of old fields, wet meadows, fields of common reed,
mixed emergent marsh and small ponds. The following comprises a list of
specig% which typically utilize such a complex and whose range includes the
area of the Russo site for breeding, migration and/or overwintering.

REPTIL& S AMPHIBIANS

ﬁ
spotted turtle red-spotted newt

diamon#back terrapin northern dusky salamander
eastern painted turtle northern red salamander
box turtle American toad

"northern watersnake Fowlers toad

eastetn garter snake green frog

eastern ribbon snake bull frog

northern brown snake pickerel frog
: leopard frog




BIRDS

malﬂard

black duck
blue-winged teal
gadﬂall

pied“billed grebe +
Amerpcan bittern *
common egret

cattle egret

snowy egret

great blue heron *
woodEock

pheabant

bobw ite quail

marsh wren
song‘sparrow

swamb sparrow
grasshopper sparrow *
Savaﬁnah sparrow *
vesper sparrov +
boboiink *

alder flycatcher
Caroiina chickadee
rubywcrowned kinglet
grayvcatbird

yelliw warbler
yellow-rumped warbler
American redstart
northern waterthrush
common yellowthroat
northern harrier +
short-eared owl + 0

+ st

* St#te-listed threatened
ate-listed endangered

MAMMALS

opossum

masked shrew

least shrew
shorttail shrew
starnose mole
eastern mole
raccoon

longtail weasel
mink

musk rat

striped skunk

red fox

gray fox
woodchuck
white—footed mouse
redback vole
meadow vole

meadow jumping mouse

eastern cottontail rabbit

The Jetland complex as described in the Maguire report could provide habitat
for 5 State-listed threatened, and 4 State-listed endangered species.
Althdugh the above is not necessarily a complete list, we believe 1t is
repr#sentative of the typical species composition for the habitat type as
curreptly described for preproject conditions at the Russo site.

The SLrvice continues to support a determination to prohibit further fill at
the Russo site. Furthermore, we recommend that the U.S. Environmental
Proteition Agency require adequate compensation for habitat values lost due to
the existing 44—acre development.



If yof have any questions or require further information, contact Ms. Shari
Steveﬂg of my staff. Please continue to keep us informed of your actions
conceqping this matter.

Sincerely, (;;;>
%& (o=
CIif€otd G. Day
Supervisor
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Mr. Peter Dunn

New Jersey Audubon Society

Bernardsvill, New Jersey 07924
| |

Dear Mr. Dunn: :

Thils is to follow up your conversation with Kathleen Drake of my
staff on the likely association of wildlife with those habitats
shopn on the enclosed vegetation maps and described in the
attached text and plant species list. This vegetation analysis
of the 57.5 acre Russo site was prepared from interpretation of
stek‘eo aerial photographs taken in 1978. Mapping was also
facilitated by the examination of earlier photographs and the
ground-truthing of current aerial photography. Although the
plant species composition on the 52.5 acres prior to fill can not
be ﬂetermined from interpretation of aerial photography, we
conclude that what is seen on site today extended into ‘the
remaining 52.5 acres of wetland, with the possible exceptlon that
the emergent community may be eurrently more diverse in
association with the 2 to 3 acre pond on site. "

Kathleen mentioned drafting a list of wildlife that would be
likely to associate with the habitats as described. Would you
please send us such a list so that we may be better able to
review the value of the Russo site for wildlife.

-

Thank you for your assistance.

Sincerely, v
Mario Del Vicario, Chief .
Marine and Wetlands Protection Branch
Enclésure T

L5 TR 5 CONCURRENCES

SyMeoL WP |

SURNAME 27%’ .

--------------

DATE ///;Yf7

..................

EPA Form 13201 (12-70) |

OFFICIAL FILE COPY
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r. Clifford Day

ield Supervisor

.S. Fish and wWildlife Service
. 0. Box 534

D5 Whitehorse Pike

bsecon, New Jersey 08201

PR

Dear Mr. Day:

and plant species list.

photographs taken in 1978.

current aerial photography.

25-;‘ i UNITED STATES ENVIRONMENTAL PROTECTION AGENCY

« ol -

This is to follow up conversation between our staffs regarding
the likely association of wildlife with those habitats shown on
the enclosed vegetation maps and described in the attached text
This vegetation analysis of the 57.5
acre Russo site was prepared from interpretation of stereo aerial’
Mapping was also facilitated by the
examination of earlier photographs and the ground-truthing of
Although the plant species

’

ol omposition on the 52.5 acres prior to fill can not be determined
f om interpretation of aerial photography,' we conclude that what
i] seen on site today extended into the remaining 52.5 acres of . -
wetland, with the possible exceptlon that the emergent community
mhy be currently more diverse in association.with the 2 to 3 acre

pbnd on site.

At mentioned, our staffs conversed concernlng drafting a list of
ldlife that would be likely to associate.'with the habitats as

described.

be .better able to review the value of the Russo site for

wildlife.
Thank you for your assistancé.
Sincerely,

Mario Del Vicario, Chief

MPrine and Wetlands Protection Branch

E\&lC lOSIlI'é

Would you please send us such a list so that we may

P

CONCURRENCES

sYMBOL
SURNAME

DATE
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News Release

87(49) Herman Phillips (212) 264-2515

FOR RELEASE: Tuesday, October 20, 1987

EPA TO HOLD PUBLIC HEARING ON MEADOWLANDS DEVELOPMENT PROJECT

NEW YORK -- The U.S. Environmental Protection Agency (EPA) has

scheauled a public hearing to receive comments on its proposed
detatmination to prohibit or restrict the Russo Development
CorpFration from placing £f111 in the Hackensack Meadowlands.

|
The hearing will be in two sessions beginning at 3:00 p.m. and

7 p.m., Thursday, November 5, 1987 in the Auditorium of the

Hackénsack Meadowlands Developmeht Commission, One De Korte Park
! . ’

Plaz% in Lyndhurst, New Jersey.

The Corporation, headquartered in Hackensack, has sought an after-
the-%act permit from the U.S. Army Corps of Engineers to maintain

52.5@acres of fi11 and authorizafion to fi111 an additional five

!
wetl#nd acres at a Meadowlands site in Carlstadt, New Jersey in

orde% to construct warehouses. Under the Clean Water Act, EPA

{ |
can %pprove or disapprove permit issuance.

.!i .
”We‘ﬁelieve that the unauthorized fill that has already occurred

and &he proposed fill will have unacceptable adverse effects on

-mYTYe - o



wildli

fe,” said Christopher J. Daggett, EPA Regional Adminstrator.

1 LJ
“"We kant to hear what comments interested parties may have on the
:
E
subject.” ’
ii

|
Writ%en comments may also be sent until November 20, 1987 to USEPA,
(2WM-MWP), 26 Federal Plaza, NYC 10278. Information can be obtained
E

by calling (212) 264-5170.

'

|
»
|
|
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.
June 26, 1987, EPA prepared the Final
Determination and Permit Conditions.
These conditions require, in part, the
installation of an acid gas control device
to control 90% of the acid gases, and 85%
control or 0,14 Ibs per million Btu of the
sulfur dioxide emissions. In addition, the
permit limits the emission of particulate
Jmatter to 0.015 gr/dscf corrected to 12%
COs. The facility was also allowed to
burn municipal solid waste at 110% of its
rated capacity (i.e., 2420 tons per day).
No other comments were received
during the %ﬁic comment period.

The federal PSD permit (PAD-FL-112)
was issued bn July 28, 1987, and became
effective on/September 3, 1987, The
effective dale of this permit constitutes
final agency action uder 40 CFR 124.19
()(1) and section 307 of the Clean Air
Act, for purposes of judicial review.
Under sectidn 307 (b)(1) of the Act,
petitions for judicial review of this
action must be filed in the United States
Court of Appeals for the appropriate
circuit by 60 days from today. This
action may not be challanged later in
proceedingsito enforce its requirements
(see section 307 (b)(2)).

If construftinon does not commence
within eighteéen (18) months after the
effective date, that is, by March 3, 1989,
orif construction is not completed
within a reasonable time, the permit
shall expire and the authorization to
construct :.l)xﬁll become invalid.

{Sections 180-189 of the Clean Air Act (42

U.S.C. 7470-7479))

Dated: October 1. 1987.

Charles H. Sut]

Acting Deputy Regional Administrator.

[FR Doc. 87~23721 Filed 10-13-87; 8:45 am)
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(FRL-3275-9)

Sclence Ad\t\%sory Board; Water Quality
Advisories Subcommiitee; Open
Meeting ;‘z

Under the tederal Advisory
Committee Act, Pub. L. 92-463, notice is
hereby give:‘lithat a two day meeting of
the Water Quality Advisories
Subcommittee of the Science Advisory
Board will be held on October 22 and 23,
1937. The meeting will begin at 9:00 a.m.
on October 22, and will be held in the
Laboratory Conference Room of EPA,
Region 3, Amﬁapolis Office at 838
. Bestgate Road, Annapolis, MD.
Adjournmenton October 23 will take
place no later than 3:00 p.m.

The main purpose of the meeting is to
review draft guidelines developed for
preparation of water quality advisories
for both human health and aquatic life
protection. Water quality advisories are

intended fo be used as a supplement to
development of water quality criteria
recornmendations under section 304(a)
of the Clean Water Act. Advisories are
designed to fill the gap between the
large number of pollutants and the
limited number of criteria documents
currently produced, and represent the
best scientific judgement given the
existing information.

The meeting will be open to the
public; however, space is limited.
Anyone who wishes to attend, present
information to the Subcommittee, or
obtain information concerning the
meeting should contact Ms. Janis Kurtz,
Executive Secretary, or Mrs. Lutithia
Barbee, Staff Secretary, (A101-F),
Environmental Efféects, Transport and
Fate Committee, Science Advisory
Board, U.S. Environmental Protection
Agency, 401 M. Street SW., Washington,
DC 20460, Telephone (202) 382-2552 or
FTS 8-382-2552. Written comments will
be accepted, and can be sent to Ms.
Kurtz at the above address. Persons
interested in making statements before
the Subcommittee must contact Ms.
Kurtz no later than October 19, 1987, in
order to be assured of space on the
agenda.

Date: October 5, 1987.
Kathleen Conway,
Deputy Director, Science Advisory Board.
{FR Doc. 87-23722 Filed 10~13-87; 8:45 am}
BILLING CODE 8560-50-M

[FRL-3276-1)

Announcement of a Public Hearing on
the Proposed Determination To
Prohibit or Restrict the Specification
of an Area for Use as a Disposal Site

AQGENCY: Environmental Protection
Agency.
ACTION: Notice.

SUMMARY: A public notice entitled
“Proposed Determination to Prohibit or
Restrict the Specification of an Area for
Use as a Disposal Site” was published
in the Federal Register and the New
Jersey Star Ledger on August 7, 1987.
{Request for a copy of that notice should
be made to the person listed in the
section below entitled FURTHER
INFORMATION.) The August 7, 1987 notice
announced the Environmental
Protection Agency's (EPA) Region II
Administrator's proposed determination
to prohibit or restrict the discharge of
dredged or fill material into wetlands
owned by the Russo Development
Corporation—71 Hudson Street,
Hackensack, New Jersey. The Russo
Development Corporation has sought
after-the-fact Department of the Army

authorization to maintain 52.5 acres of
fill and authorization to discharge
additional fill material into the
remaining five wetland acres on site in
Carlstadt, New Jersey {Block 131.1, Lots
59, 64.01-84.08) for the purpose of
constructing warehouses. The Regional
Administrator has reason to believe that
the unauthorized discharge of fill and
the proposed discharge of fill into the
subject wetlands may have
unacceptable adverse effects on
wildlife. The Russo site was/and
remains wetlands and waters of the
United States pursuant to 33 CFR 328.3
and 40 CFR 230.3. The site therefore is
subject to regulations under section 404
of the Clean Water Act and a
Department of the Army 404 permit is
required to discharge fill onto the site,

The Corps of Engineers (COE) advised
EPA of its intention to issue a permit as
requested by the Russo Development
Corporaton. Section 404(c) of the Clean
Water Act authorizes EPA to prohibit or
restrict the discharge of fill material at
defined sites in waters of the United
States (including wetlands) if EPA
determines, after notice and opportunity
for hearing, that the use of the site for
discharge of dredged or fill material
would have an unacceptable adverse
effect on various resources, including
wildlife. The purpose of this notice is to
announce the scheduling of a hearing to
provide the opportunity to comment on
the Regional Administrator’s proposed
determination to prohibit or restrict the
discharge of dredged or fill material
onto the subject site pursuant to section
404(c) of the Clear Water Act.

Public Hearing

A public hearing is scheduled for
November 5 1987 at the Hackensack
Meadowlands Development
Commission's auditorium at One De
Korte Park Plaza, Lyndhurst, New Jersey
from 3 pm to 5:30 pm and continuing at 7
pm after a difiner break. Written
comments may be submittd prior to the
hearing. Any person may appear at the
hearing and present oral or written
statements and may be represented by
counsel or other authorized
representative. Participants will be
afforded an opportunity for rebuttal. The
Regional Administrator’s designee will
be the Presiding Officer at the hearing.
The Presiding Officer will establish
reasonable limits on the nature and
length of the oral presentations. No
cross examinations of any hearing
participant will be permitted, although
the Presiding Officer may make
appropriate inquiries of any such
participant. The hearing record will
remain open for the submittal of written
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comments until November 20, 1987, 15
days fron: the close of the public
hearing. A record of the hearing
proceeding shall be made by a verbatim
transcript. Copies. of the transcript of the
proceedings may be purchased by any
person from EPA after the close of the
comment period. Copies will be
available for publicinspection at the
Region I EPA ofﬁ:i, 26 Federal Plaza,

New York, NY aftet the close of the
comment period. The cost of a copy will
correspond directly to the number of
pages enclosed within the transcript.
All written statement and information
offered in evidenceat the hearing will
constitute a part of the hearing file
which will become part of the
administrative record of the Regional
Administrator’s determination.
DATES: All written comments should be
submitted to the person listed under
ADDRESSES, below, no later than
November 20, 1987%5 days from the
close of the public hearing. Written
comments may be submitted to the
Presiding Officer atithe time of the

hearing. ‘

ADDRESSES: Comméjms should be sent
to Mr. Mario Del Vitario, Chief, Marine
and Wetlands Protection Branch, U.S.
Environmental Protéction Agency
Region II, 26 Federal Plaza, New York,
NY 10278. The public hearing will be
held in the Hackensack Meadowlands
Development Commission's auditorium
located at One De K;jprte Park Plaza,
Lyndhurst, New ]ersj“;—:y.
FOR FURTHER INFORMATION CONTACT:
Mr. Mario Del Vicarjo, Chief, Marine
and Wetlands Protection Branch, U.S,
EPA Region II, 26 Fe‘ftieral Plaza, New
York, NY 10278, (212) 264-5170. If you
wish to receive a copy of the public
notice entitled *“Proposed Determination
to Prohibit or Restrict the Specification
of an Area for Use a$ a Disposal Site”
published on August:7, 1987, please
contact Mr, Del Vicario and a copy will
be mailedtoyou. | o
SUPPLEMENTARY INFORMATION: The
August 7, 1987 public notice entitled
“Proposed Determination to Prohibit or
Restrict the Specification of an Area for
Use as a Disposal Site: reviewed the
section 404(c) process, provided a
description of the subject wetland site,
reviewed the procee%ings to date on the

subject-action, discussed the basis for
the proposed determ
solicited comments, |

nation and,

During the scheduled hearing, EPA
would like to obtain comments on: (1)
Whether the impacts/of the subject
discharge would represent an
unacceptable adverse effect as
described in section 404(c) of the Clean
Water Act; (2) the v‘e‘getative and

hydrologic characteristics: of the subject
site and, observations of our information
concerning wildlife on the site prior to
and after the placement of fill material:
(3) observations of or information
concerning wildlife in wetlands similar
to the subject site and in the
Hackensack Meadowlands in general (4)
what corrective action, if any, could be
taken to reduce the adverge impacts of
the discharge; (5) whether the Regional
Administrator should recommend to the
Assistant Administrator for Water the
determination to prohibit or restrict the
discharge of dredged or fill material on
the site. Comments should be submitted
no later than November 20, 1987 to the
person listed above under ADDRESSES.
All comments received will be fully
considered by the Regional
Administrator in making his
determination to prohibit or restrict
filling of the Russo site or to withdraw
this proposed determination.

Christopher ]. Dagget,

Regional Administrator.

(FR Doc. 87-23712 Filed 10-13-87; 8:45 am]
BILLING CODE 8560-50-M

_ [FRL-3275-8)

Water Pollution; Final NPDES General

Permit for Private Domestic
Discharges in East Baton Rouge
Parish in the State of Louisiana

AGENCY: Environment Protection
Agency. 3

ACTION: Notice of Final NPDES General
Permit. ’

SUMMARY: The Regional Administrator
of Region IV is today issuing a Final
NPDES General Permit for certain
dischargers who treat private domestic
wastes. This final NPDES general permit
establishes effluent limitations,
standards, prohibitions and other
conditions on these discharges. The
facilities covered by this permit are
located in East Baton Rouge Parish
within the State of Louisiana. A copy of
the permit is reprinted as required by 40
CFR 122.28.

EFFECTIVE DATE: This NPDES general
permit shall become effective November
13, 1987.

ADDRESSES: Notifications required
under this permit should be sent to the
Director, Water Management Division
(6W), U.S. Environmental Protection
Agency, Region VI, Allied Bank Tower,
1445 Ross Avenue, Dallas Texas 75202-

2733, .

FOR FURTHER INFORMATION CONTACT:
Ms, Ellen Caldwell (6W-PS), U.S.

Environmental Protection Agency,
Region VI, Allied Bank Tower, 1445
Ross Avenue, Dallas Texas 75202-2733,
(214) 655-7190.

SUPPLEMENTARY INFORMATION: Public
notice of the draft permit was published
in the Federal Register on July 29, 1987
(52 FR 28337). The comment period
closed on August 28, 1987. One comment
received from the Louisiana Department
of Environmental Quality (LDEQ) who
submitted several significant comments
on the draft permit. In accordance with
40 CFR 124.17(a)(2), EPA describes and
responds to these comments as follows.
This response supplements the fact
sheet which was published with the
draft permit and is incorporated by
reference. Changes have been made to
the permit as noted in this response.

Comment: LDEQ suggested that EPA
should extend coverage of the general
permit to public owned treatment works
(POTWs) as well as private facilities,
because East Baton Rouge Parish has a
policy of taking over new subdivision
treatment facilities for operation and
maintenance after they have been
permitted.

Response: EPA clearly states in the
fact sheet and the permit that this
general permit applies only to private
domestic treatment works and not to
POTWs. Furthermore, a consent decree
is presently being issued in East Baton
Rouge Parish to require that most small
POTWs be connected to central
treatment plants. Therefore, this general
permit will not be applied to POTWs. If _
a private domestic treatment works
becomes a POTW, it will no longer be
covered by this permit and must be
covered by an individual NPDES permit.

Comment: LDEQ points out that the
area policy on which the general permit
is based covers only facilities
discharging to water in the Amite/
Comite drainage system and questions if
EPA wishes to extend the coverage of
the general permit beyond the area
policy.

Response: The area policy also
applies to the Bayou Manchac drainage
system. However, under best
professional judgment (BPJ), EPA has
applied the limitations under the area
policy to the entire East Baton Rouge
Parish.

Comment: LDEQ requests that the
flow based for assigned limitatinos be
changed from “facility design flow" to
“expected flow."”

Response: EPA concurs and has made
the change.

Comment: LDEQ requests that the
permittee be given the choice of fecal
coliform limits of 200/100 ml average
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Mailing }Llst for Public Notice Announcing

A Publid‘ Hearing for the Russc 404(c) Action
Mario Del Vicario, Chief

Marine And Wetlands Protection Branch

Richard }’Baker. Chief
Pormits | /',Mministratim Branch

|
Please ﬁail a copy of the October 14, 1987 public notice scheduling a
public ﬁearing for November 5, 1987 tc those parties listed on the attached
list. The public hearing will address the Regional Administrator's pr
determination to prohibit or restrict the discharge of dredged or fill material
into wetlands owned by the Russc Development Corporation If you have any
questions please contact Kathleen Drake of my staff at x-5170.

Thank yFu for your assistance.

f
2:K .; DRAKE:10/13/87
)

MHW{?P MWD 2A4-MWP

,:..-.‘&!-gj;‘uiw SNk _ _




.

lailing List
ublic Hearing Notice
usso ~ 404(c) Action

L, s M.l

Mr. Richard Schaefer
Regional Director
&ational Marine Fisheries Service
14 Elm Street
‘ilouchester, MA 01930
|

ﬁr. Stan Gorski
National Marine Fisheries Service
$andy Hook Lab
Highlands, NJ 07732
&r. John Weingart

Director _

Division of Coastal Resources
P.O. Box 1889

?renton, NJ 08625

Mr. James T. B. Tripp
Envirormental Defense Fund
257 Park Avenue South

‘§ew York, New York 10010

hr. Howard Larsen
Regional Director
.S. Fish and Wildlife Service
1 Gateway Center
Suite 700
#ewton Corner, MA 02158

I

Mz. Clifford Day

Field Supervisor

U.S. Fish and Wildlife Servige
P.O. Box 534

705 white Horse Pike

Absecon, NJ 08201

IDr. Richard T. Dewling
Cammissioner

‘New Jersey Department

of Envirommental Protection
ICN 402

Trenton, NJ 08625

IMs, Mamjaret Utzinger

‘The Hackensack River Coalition
'P.O. Box 4233

(River Edge, NJ 07661-4233




/Ms. Ann Galli

| Director of Envirommental Operations
| Hackensack Meadowlands Development
Cammission

| One DeKorte Park Plaza

| Lyndhurst, NJ 070701

i
i

‘Colonel Marion L. Caldwell, Jr.
\District Engineer

|Corps of Engineers, New York District
‘Jacob Javits Federal Building

'New York, New York 10278-0090

\Bridagier General Charles E. Williams
1D1v151on Engineer

North Atlantic Division

U.S. Army Corps of Engineers

190 Church Street

New York, New York 1007-2979

“

l\Mr. Thomas Gilmore

New Jersey Audubon Society
‘790 Ewing Avenue

Franklm Lakes, NJ 07417

Mr. Richard Kane

Dlrector of Conservation
New Jersey Audubon Society
790 Bwing Avenue

granklln Lakes, NJ 07417

'busso Development Corporation
1 Hudson Street
hackensack, NJ 07601

Mr Steven Gray, Esq.
Waters, McPherson, McNeill
400 Plaza Drive

$ecaucus, NJ 07094

Mr. Thomas Wells
sistant Director
New Jersey Conservation Foundation
300 Mendham Road
lflornstown, NJ 07960

ir. David H. Hall
"es1dent
rgen County Audubon Society
4 Cavell Place
v}best Caldwell, NJ 07006
\
|

i
[

i
|
sr;




Mr. Anthony Giannantonio, Jr.
Hackensack River Coalition
P.0. 4233

River Edge, NJ 07661-4233

Ms. Ella F. Filippone, Ph.D.
tecutive Administrator
Pjﬁsaic River Coalition

246 Madisonville Road
Basking Ridge, NJ 07920
MA. David Epstein
Passaic River Coalition
246 Madisonville Road
Basking Ridge, NJ 07920

MJ. Lisa Speer

Senior Project Scientist

N%tural Resources Defense Council
122 East 42nd Street

New York, NY 10168

i
Mé‘lo Ma-ry Co Barmr, Ph-Do
The Oceanic Society
Washington, D.C. 20036

i

Mi. Janice L. Goldman-Carter
National Wildlife Federation
1412 sixteenth Street, N.W.
waﬁshi’ngton, D.C. 20036-2266

3. Julia F. Lamb
Palisades Preservation Coalition
301 Lydecker Street
Eﬁglewood, NJ 07631

Mé. Audrey Zapp

Liberty State Park

P#blic Advisory Cammission
242 stevens Avenue

J%rsey City, NJ 07300

M&. Joseph A. Chesonis
120 74th Street
North Bergen, NJ 07047

Mr. Tony Iannarelli

Envirommental Law Clinic
jtgers Law School

15 Washington Street

Ne#wark, NJ 07102

1?
|
i
fi
|
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Ms. Ellie Gruber

League of Women Voters
| of New Jersey

208 West Street

Trenton, NJ 08608

M.Lnicipal Clerk
Boro of Carlstadt
500 Madison Street

C rlstadt, NJ 07072

R&%quest to please post in their facility

|
Ms. Marcy Benstock
Clean Air Campaign
50 Nassau Street

Sam 2030
New York, NY 10038

s, Cara Lee
cenic Hudson
9 ,Vassar Street
Pd‘bughkeepsie, NY 12601
|

Hudson River Sloop Clearwater
112 Market Street
Poughkeepsie, NY 12601

!

M§. John Mylod

Mr. Henry Tepper
The Parks Council
457 Madison
Néew York, NY 10022
“;. April Elsasser
Wéehawken Enviromment Center
400 Park Avenue
Weehawken, NJ 07087

]

Mrs. A. R. Lamb

Palisades Preservation Coalition
301 Lydecker Street

Englewood, NJ 07631




DATE:

SUBJECT:

FROM:

TO:

0CT 06 1997

UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
REGION II

Public Notice Announcing a Public Hearing on the

Proposed 404(c) Determination - Russo Development Corp.

Mar

Mari

Chr
Rec

R1<
Wat

/74/7/&1’“_-, Al A cActnn
io Del vicario, Chief
ine and Wetlands Protection Branch

istopher J. Daggett
ional Administrator
M e
hard L. Caspe/}Director
er Management Division

Attached for your signature are:

(1) original and (3) copies of the public notice announcing a public
'hearing on the proposed 404(c) determination for the Russo Development
Corporation's proposed project in the Hackensack Meadowlands, Carlstadt,
|New Jersey.

|A PFederal Register Typesetting Request Form

':lMeno to vicki Read transmitting the public notice to the Office
of the Federal Register for publication

'Ihe notice schedules a public hearing for Wednesday, November 4, 1987,

to

be held at the Hackensack Meadowlands Development Cammission's

auqiltorlum, One De Korte Park Plaza, Lyndhurst, NJ from 3 pm to 5:30
pm;\ continued at 7 pm after a dinner break. The notice announces that

In

o

Presiding Officer will be the Regional Administrator's designee.

addition to publication in the Federal Register, the public notice

will be published in the New Jersey Star Ledger.

En closure

REGION il FORM 1320-1 (9/85)

L
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Fcaderah. Peqister Publication of the Announcearent of a Public Hearing

on thel "rrvg osed betermination to Prohibit or Restrict the Snecification

of Aan hre.a tor Use as & Disposal Site

opher J. Daggett
C":r"fl‘ga S:{WPJ . Dagoett
ey mnéal Agninistrator (2kA)

vicki Reard
Fede"a Register Officer (Pri=223)

Attact@ is a Pederal Register notice (one original and three copies)
announcing a public hearing on the proposed detemmination, pursvant to
mtxm 404 (c) of the Clean ¥ater Act, to prohibit the discharge of till
material into wetlands in the Hackensack Meadowlands, Carlstadt, New
--Jﬂrsu; and, a Federal Register Typesetting Rewuest Fon.

If you have any questions on this sutmitéal, please call Mario Del Vicario,
Coniet bf the #arine and tetlands Protection Branch at 8-264-5170.

tnelosure

bec: | James Marshall, OFP
| Richard Caspe, WD
/Mario Del Vicario, MPB

29D K » DRAKE 1 09/26/87
|
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‘Notice 87-72 Date: October 13, 1987

Announcement of ‘a Public Hearing on the Proposed Determination to Pro~
Hpblt or Restrict the Specification of an Area for Use as a Disposal

[
Site

AGENCY Environmental Protection Agency

ACTION : Notice

SUMMARY: A public notice entitled "Proposed Determination to Prohibit

| .
or Restrict the Specification of an Area for Use as a Disposal Site"

' was published in the Federal Register and the New Jersey Star Ledger
¢n August 7, 1987. (Request for a copy of that notice should be made
*:o the person listed in the section below entitled FURTHER INFORMA-
hON.) The August 7, 1987 notice announced the Envirommental Protec-
*;ion Agency's (EPA) Region-II Administrator's proposed determination
%;o propibit or restrict the discharge of dredged or £ill material
?‘ﬁnto wetlands owned by the Russo Development Corporation -~ 71 Hudson
$treet, Hackensack, New Jersey. The Russo Development Corporation
imas sought after-the-fact Department of the Army authorization to
#namtam 52.5 acres of fill and authorization to discharge additional
Lflll material into the remaining five wetland acres on site in Carl-
if%stadt, New Jersey (Block 131.1, Lots 59, 64.01-64.06) for the purpose’
’of constructing warehouses. The Regional Administrator has reason to
(beheve that the unauthorized discharge of fill and the proposed
‘chscharge of £ill into the subject wetlands may have unacceptable

‘adverse effects on wildlife. The Russo site was/and remains wetlands

,eand waters of the United States pursuant to 33 CFR 328.3 and 40 CFR




-2
;"230.3. The site therefore is subject to regulations under Section
%'404 of the Clean Water Act and a Department of the Army 404 permit is

'required to discharge fill onto the site.

jThe Corps of Engineers (COE) advised EPA of its intention to issue a
perm1t as requested by the Russo Development Corporation. Section
1374‘04(c) of the Clean Water Act authorizes EPA to prohibit or restrict
the discharge of fill material at defined sites in waters of the
United States (including wetlands) if EPA determines, after notice
and opportunity for hearing, that the use of the site for discharge
of dredged or £ill material would have an unacceptable adverse effect

| on various resources, including wildlife. The purpose of this notice

\ is to announce the scheduling of a hearing to provide the opportunity

|
| to comment on the Regional Administrator's proposed determination to

prohibit or restrict the discharge of dredged or fill material onto

the subject site pursuant to Section 404(c) of the Clean Water Act.

Public Hearing

A public hearing is scheduled for November 5, 1987 at the Hackensack

“:‘ Meadowlands Development Commission's auditorium at One De Korte Park

Plaza, Lyndhurst, 'New Jersey from 3 pm to 5:30 pm and continuing at

7 pm after a dinner break. Written comments may be submitted prior
'\ to the hearing. Any person may appear at the hearing and present
oral or written statements and may be represented by counsel or other
authorized representative. Participants will be afforded an opportu-

nity for rebuttal. The Regional Administrator's designee will be the




-

e

Presiding Officer at the hearing. The Presiding Officer will estab~-

| lish reasonable limits on the nature and length of the oral presenta-
tions. No cross examinations of any hearing participant will be
permitted, although the Presiding Officer may make appropriate inquir-
ies of any such participant. The hearingnrecord will remain open for
the submittal of written comments until November 19, 1987, 15 days

| from the close of the public hearing. A record of the hearing pro-
ceeding shall be made by a verbatim transcript. Copies of the tran-
script of the proceedings may be purchased by any person from EPA

after the close of the comment period. Copies will be available for

public inspection at the Region II EPA office, 26 Federal Plaza, New

| York, NY after the close of the comment period. The cost of a copy

| will correspond directlg to the number of pages enclosed within the

: transcript.

’ All written statements and information offered in evidence at the
hearing will constitute a part of the hearing file which will become
| part of the administrative record of the Regional Administrator's

- ; determination.

DATES: All written comments should be submitted to the person listed
under ADDRESSES, below, no later than November 19, 1987, 15 days from
| the close of the public hearing. Written comments may be submitted ‘

| to the Presiding Officer at the time of the hearing.

| ADDRESSES: Comments should be sent to Mr. Mario Del Vicario, Chief,

‘ Marine and Wetlands Protection Branch, U.S. Envirormmental Protection

T P N
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Agency Region II, 26 Federal Plaza, New York, NY 10278. The public
hearing will be held in the Hackensack Meadowlands Development Commis-
' sion's auditoriun located at One De Korte Park Plaza, Lyndhurst, New

Jersey.

FOR FURHTER INFORMATION CONTACT: Mr. Mario Del Vicario, Chief,
‘ Marine and Wetlands Protection Branch, U.S. EPA Region II, 26 Federal
' Plaza, New York, NY 10278, (212) 264-5170. If you wish to receive

" a copy of the public notice entitled "Proposed Determination to

! Prohibit or Restrict the Specification of an Area for Use as a Dispos-
' al Site"™ published on August 7, 1987, please contact Mr. Del Vicario

' and a copy will be mailed to you.

SUPPLEMENTAL INFORMATION: The August 7, 1987 public notice entitled
"Proposed Determination to Prohibit or Restrict the Specification of
‘ an Area for Use as a Disposal Site" reviewed the 404(c) process,
provided a description of the subject wetland site, reviewed the pro-
ceedings to date on the subject action, discussed the basis for.the

proposed determination and, solicited comments.

During the scheduled hearing, EPA would like to obtain comments on:
1) whether the impacts of the subject discharge would represent an
| unacceptable adverse effect as described in Section 404(c) of the

Clean Water Act; 2) the vegetative and hydrologic characteristics of

the subject site and, observations of or information concerning
| wildlife on the site prior to and after the placement of fill mate-

rial; 3) observations of or information concerning wildlife in wet-
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lands similar to the subject site and in the Hackensack Meadowlands
j;n general; 4) what corrective action, if any, could be take;'n to

reduce the adverse impacts of the dischargé; 5) whether the Regional

Administrator should recommend to the Assistant Administrator for
Vfater the determination to prohibit or restrict the discharge of
‘redged or £ill material on the site. Comments should be submitted
ﬁo later than November 19, 1987 to the person listed above under
ADDRESSES. All comments received will be fully considered by the
Reglonal Administrator in making his determination to prohibit or
restrlct filling of the Russo site or to withdraw this proposed

ﬁetermmatlon.

Christopher J. Daggett
Regional Administrator

ry
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HACKENSACK MEADOWLANDS ENVIRONMEN)I“'Q*EMT R g & :
Two DeKorte Park Plaza ® Lyndhurst, New Jersey “9?/145 L. % 7| 5’,‘
Telephone: (201) 460-8300 PR & '57 1 :
0T IE C A W05
Tioi g™
Leonazxp S. CDLEMAN, Iz, Commissioners:
Chairman \ Tuomas R. Berancourr
. 1\ James A. GaLDIERI
Anmonv_ SCARPqu, Ir. Ruporen. S. Mauriz:
Executwe. Direct ‘;“r October 5, 1987 lli:s;::)_t; %Ef:xssuy
Vincenr P. Fox \ ) ;
Deputy Executive Director

Axrnorp R. Smith, PE.
\

Mr. Mario P. Del Vicario, Chief

Marine anhd Wetlands Protection Branch

United States Environmental Protection Agency
Region II

Jacob K. Javits Federal Building
26 Feder

il Plaza
New York, New York 10278
!

|
Dear Marib:

In *esponse to your request, we would be pleased to allow the
Environmental Protection Agency the use of our auditorium for a public hearing
on November 4, 1987. The only costs involved would be for security, which is
required after normal business hours. Total cost for security would be sixty
four ($64) dollars. Inasmuch as we pay the security company, we will bill you
for the costs of security. All payments should be made payable to the
Environment Center after you have received the bill.

{

V

If yop desire any special seating arrangements for the front of the
auditorium| for the hearing, please contact Mr. Joseph Benintente, Assistant 3
Director oﬁ Environmental Operations, at 201-460-8300 to make the arrangements.

|
i
i
3

Sincerely,

Cons, oL

Anne Galli, Director
% Environmnental Operations
1

]
1y
{
|

b

1

/md !
P

P
\‘

ce: J. Beniﬁtente
1‘

1
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Mr, Michael Bartlett
Acting Pegional Director
United States Department
of the Interior
Fish and Wildlife Service
One Gatéway Center, Suite 700
Newton d‘:orner, Massachusetts 02158

Dear tﬂ,r?[L Bartlett:

Thank yé:u for your August 3, 1987 letter supporting the Envirormental
Protection Agency's (EPA) initiation of the proposed 404(c) determin-
ation to prohibit or restrict discharge of £ill material into the Russo
wetlands in Carlstadt, New Jersey.

| i
As you are aware, we have issued the Public Notice (August 7, 1987) an—
nouncing our proposed determination to prohibit or restrict the discharge
of £ill based on our opinion that the unauthorized discharge and the
proposed discharge of fill material have, and will have, unacceptable
adverse‘ effects on wildlife. In response to your invitation, we have
communicated with your Absecon Field office staff and received their
a551stahce regarding this issue. We plan to continue coordination and
call upon Fish and Wildlife in the subsequent weeks during which we will
draft t:}}ua Regional determination to be submitted to the EPA Administrator.

Please ,advise us of any information in your records and fram your know-
ledge of the Hackensack Meadowlands that you consider pertinent in estab-
lishing the wildlife value of the subject wetlands. Ve look forward to
your support and assistance.

Christ her J. Daggett

Region ‘ 1 Administrator

bce:  James Marshall, OEP
Martha Isaacs, CCO
Richard Caspe, WD
Mario Del Vicario, MWP

i
}
i
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SEP 3 0 1987

Mz. Anne Galli
Director of Envirormental Operations
Packensack Meadowlands
Development Commission
Ore De Forte Park Plaza
Lyndhurst, Mew Jersey 07071

M™ear $s. Galli:

The Envirormental Protection Agency is scheduling a public hearing on the
Miency's proposed determination to prohibit and restrict the discharge of
fill material into wetlands in Carlstadt, Mew Jersey, owned by the Russo
Pevelopment Corporation. We would like to request the use of the Hacken—
sack Meadowlands Develcrment Cormission's auditorium to corduct this hear—
ing, &cheduled for Movembter 4, 1987, from 3:N0 p.m. to 5:30 p.m. continuing
at 7:00 p.m. after 2 dinner break.

Plcase advise me on this matter. You can contact me at 212-264~517C, 1In
addition, T must process the appropriate purchase order requests for any
fecs i associated with conducting the hearing at vour facilityv. Please
atvise me on the specifics of any associated costs e.g., the name and
address of the security company HMIXC vould employ.

Thank' vou for vour arsistancce.

Sincerely,

k]

arin P, Tel Vicario, Chief
Marine and Vetlands Protection Branch

2WM-MWP:K.DRAKE:ad:9/29/87

2WM-MWP 2UM~MWP 2WM=MWP
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rublic totice Announciing a public tearing on the
Proposed 404(c) Dotermination - Muaso pevelopment Corp.

Mario Del vVicaric, Chigk
Marine and wetlands Protection Branch

Richard daker, Chief
Permita Nhwminiatration Branch

THRU: Richard Caspe, Director
vater Managowment Division

Actached is a Public Notlice to be published in the kew Jersey Star Ledger
ant the Federal Register on October 3, 1987. This notice schedules a
oublic hearing ob Redneaday Howmber 4, 1947 on the kegional Administrator's
vroposed detarmination to prohibit or restrict the discharge of redged

or fill material into wetlands owned by the Russo Develomment Corperation
in Carlstadt, Hew Jersey. wWe will require stencgraphic services for this
hearing. Therofore, would you plesse peke the necessary arrangements,

In orier to comply with EPA regulations regarding the anncuncesnt of
nublic tearings, it is wperative that this notice be published on
or before Friday October 9, 1987. If you have any cuestions, please
contact Kathleen Drake of my staft at X S170. Thank you for your
assistance.

rrclosure

bec: Mario el vicario

ZBR JORAKE 20/ 23/87

TSR NMIP it E a2 13
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ismg - UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
REGION It
26 FEDERAL PLAZA

NEW YORK. NEW YORK 10278

SEP 02 1887 .

Mr. Victor Bullen

Supervisor, Legal Services

Hackensack Meadowlands Development
Canmission

One DeKorte Park Plaza

Lyndhurst, NJ 07071
Dear Mr. Bullen:

The U.S. Envirommental Protection Agency, Region II, is currently considering
a Section 404(c) action in the Russo case. This is our official request for
a copy of your engineering files and any other pertinent information you
possess on the Russo site. If copying your files proves burdensaome, we

will provide EPA personnel to examine and copy the material at HMDC.

"o Can you provide this material or allow us access to it by September 8,
19872 Please contact Kathleen Drake at 212-264-5170 if you have any
problems or questions concerning this matter.

Sincerely,
M

Mario Del vi®ario, Chief
Marine & Wetlands Protection Branch

cc: Thomas Maturano

&Moo
SEp 5 _ ]9&;
_ REcg




Telephone Communication

Mr. Steven Gray - Waters, McPherson, McNeill
September 1 and 2, 1987 - K. Drake

Re: Access to the Russo Site

09/1 - 4:30 Mr. Gray not in. Left message requesting access to
the Russo site for 09/3. ’

09/2 - 8:45 Mr. Gray not in. Left message.

09/2 - afternoon Mr. Gray's secretary called back to say that
access to site was ok.



Telephone Communication
Mr.  Steven Gray - Waters, McPherson, McNeill
August 26, 1987 - K, Drake

Re:- Access to the Russo Site

I called asking permission for a site visit to the Ru8so site on
August 27, 1987.

Mr.?Gray said he would call his client and return the call.
Mr. Gray called back in the afternoon stating that we could

visit the site. Mr. Mark Allison, from the Russo Development
Corporation, would accompany us.



Federal Register / Vol. 52, No. 152 / Friday, August 7, 1987 / Notices

29431

lOW-2-FRL~3239—0]

Ptoposed Determination To Prohibit or
Restrict the Specitication of an Area
for Use as a Disposal Site

AGENCY: E;nvnronmental Protectlon
Agency.
ACTION: Nohce

SUMMARY: Section 404(c} of the Cléan
Water Act authorizes the Environmental
Protection Agency (EPA) to prohibit or-
restrict the discharge of dredged or fill -
material at defined sites in waters of the
United States (including wetlands) if
EPA determines, after notice and
opportunity for hearing, that use of the
site for discharge of dredged or fill
material would have an unacceptable
adverse effect on various resources, |
including wildlife. EPA’s Regional
Administrator, Region II, has reason to
believe that the unauthorized discharge
of fill and the proposed discharge of fll
into wetlands by the Russo
Developmem Corporation—71 Hudson
Street, Hackensack, New Jersey—within
the Hackensack Meadowlands in
Carlstadt, New Jersey for the purpose of
building warehouses may have
unacceptable adverse effects on
wildlife. Accordingly, this notice
announces thie Regional Administrator's
proposed determination to prohibit or -
restrict the discharge of dredged or fill
materia; at the site and seeks public
comment on- his proposal.

Public Heanns

EPA will schedule a public hearing 1f
there is a signijficant degree of public
interest, or if Russo Development Corp.,
as landowner and permit applicant,
requests one. If a public hearing is
scheduled, public notice of a hearing .
will be issued and will contain: (1)
Reference to this public notice of the
proposed determination, (2) the date,
time, and plade of the hearing and, (3) a
brief description of the nature and
purpose of the hearing including the
rules and procedures.

The public hearing would be
scheduled no earlier than 21 days from
the date of this notice of proposed
determination; Requests for a public
hearing should be submitted within 15
days of the date of this notice:

DATES: All comments on this proposed
determination to prohibit or restrict the
use of the RuSso site for the discharge of
dredged or fill material should be
submitted to the person listed under
ADDRESSES within 60 days of the date of
this notice.

ADDRESSES: Comments should be sent
to Mr. Mario Del Vicario, Chief, Marine
and Wetlands Protection Branch, U.S.

- .Process

Environmental Protection Agency. .:
Region 11, 26 Federa} Plaza New York
NY 10278.

FOR FURTHER lNFORHATION CONTACT :
Mr. Mario Del Vicario, Chief, Marine
and Wetlands Protection Branch, U.S.
EPA Region I, 26 Federal Plaza, New
York, NY 10278, (212) 264-5170.
SUPPLEMENTARY INFORMATION:

1. Description of the Sechon 404(c)

The Clean Water Act 33 U S.C. 1251
et seq., prohibits the discharge of -
pollutants, including dredged and fill
material, into the waters of the United
States (including wetlands) exceptin
compliance with, among other things, .
section 404, 33 U.S.C. 1344, Section 404

authorizes the Secretary of Army, acting-

through the Chief of Engineers, to
authorize the discharge of dredged or fill
material at specified sites through the
application of environmental guidelines -
developed by EPA in conjunction with
the Secretary or where warranted by the
economics of anchorage and navigation,-
except as provided in section 404(c).
Section 404(c) authorizes the -
Administrator of EPA, after notice and
opportunity for hearing, to prohibit or
restrict the use of a defined site for- -
disposal of dredged or fill material
where he determines that such use
would have an unacceptable adverse
effect on municipal water supplies,
shellfish beds and fishery areas
(mcludmg spawning and breeding
areas), wildlife or recreational areas.

‘Regulations published in 40 CFR Part

231 establish the procedures to be
followed by EPA in exercising its
section 404(c) authority. Whenever the
Regional Administrator has reason to.
believe that use of a site may have an
unacceptable adverse effect on the
pertinent resources, he may begin the
process by notifying the Corps of

. Engineers and the applicant that he

intends to issue a proposed
determination under section 404{c).
Unless the applicant or the Corps
persuades the Regional Admlnistrator
that there will not be unacceptable -
adverse impacts or identifies corrective
measures satisfactory to the Regional
Administrator within 15 days, the
Regional Administrator publishes a
notice in the Federal Register of his
proposed determination, soliciting
public comment and offering an
opportunity for a public hearing.
Today’s notice represents this step in-
the process.

Following the public hearing and the
close of the comment period, the -
Regional Administrator decides whether
to withdraw his proposed determination

or prepare a recommended
determination, If he prepares a

. recommended determination, he then '

forwards it and the.complete .
administrative record compiled in the
Region to the Assistant Administrator
for Water at EPA's headquarters fora
final decision affirming, modifying, or
rescinding the recommended
determination. The Corps of Engineers
and the applicant are provided with
another opportunity for consultation

i before this final decision is made. It is

important to note that this section 404{c)
action is being initiated in response to
an after-the-fact permit action by the
Corps pursuant to 33 CFR 328.3(e) and,
therefore, primarily involves existing
unauthorized fill. EPA may follow up
this section 404(c) action with an
enforcement action with respect to the -
unauthorized fill.

11. Description of the Slle
A. Russo Site

" Priorto filling in 1981, the Russo site
was characterized by 57.5 acres of
palustrine emergent marsh, dominated
by common reed (Phragmites australis)
and blue joint grass (Calamagrostis

" canadensis). Groupings of aspen

(Populus tremuloides) and ephemeral
ponds were interspersed within the
tract. The site is situated within a larger
palustrine emergent marsh along the
Hackensack River commonly referred to
as the Empire tract of the Hackensack
Meadowlands. This tract was cut off
from tidal river flow by dikes placed in
the 1920°s. The Russo site receives’
upland drainage and storm water runoff
from adjacent areas and transfers this
drainage via ditches dredged on site in
the 1920's to Moonachie Creek which
drains to the Hackensack River. )
Moonachie Creek has had a tide gate at
its confluence with the Hackensack
River since the 1920's.

Historically the site has impounded
large areas of water. For-example, .
during construction of the western spur
of the New Jersey Turnpike from 1969 to

1971 ditches within the Empire Tract
were filled with fill material and
drainage was blocked. The Empire tract
including the Russo site became an
impoundment area with standing water.
When turnpike construction was
finished in 1971 the drainage ditches
were re-dredged. No further

-maintenance of these ditches or those

on the Russo site has occurred since
then. In addition, severe storm events in
conjunction with the inadequate
drainage provided by unmaintained -
ditches on-the Russo site have resulted
in storm water retention and
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impoundment relgted to storm water
back-up upstream of the Mconachie
Creek tide gate.

Between 1981 and 1985 the Riusso
Development Cotporation discharged
52.5 acres of fill material, shot rock (a fill
mixture of clean dirt and rock) from
excavation sites in New York, on the
site without Department of the Army
authorization, Six warehouses were
constructed on 44 of the 52.5 acres of fill
and are currently tenanted; 8.5 acres of
fill remain undeveloped. The remaining
five acres of wetland on site which did
not receive fill have developed into a
freshwdter pond edged by cattail (Typha
sp.) and common reed. The Russo
Development Corporation has sought
after-the-fact Department of the Army
authorization to maintain the 52.5 acres
of fill and authorization to discharge fill
material into the remaining 5 wetland
acres for the purpose of constructing
more warehouses. The Russo site was/
and remains wetlands and waters of the
United States pursuant to 33 CFR 328.3
and 40 CFR 230.3. The site therefore is
subject to regulations under section 404
of the Clean Water Act and a
Department of the Army 404 permit is
required to discharge fill onto the site.
This permit issuance must be in
compliance with the section 404(b)(1)
Guidelines.

_Currently, muskrat, waterfowl and a
variety of rodents have been observed
on the remaining five wetland acres on
site. Historical a¢counts of wildlife use,
prior to or at the time of discharge of
52.5 acres of fill, list grey fox
(occasional), rabbit, pheasant,
waterfowl, woodcock, killdeer and,
marsh-associated songbirds. In addition.
waterfow] utilization was high when the
Russo site impounded large areas of
water, Prior to discharge of fill the site
functioned in sediment and toxicant
retention, contributing to water
purification. After discharge of fill, 52.5
acres of the site was transformed from a
reed, blue-joint grass and interspersed
emergent vegetative community into an
upland industrial building complex. The
discharge of fill resulted in a higher site
elevation, a complete change in
substrate and hydrology with the
consequent loss of ioccasional open
water impoundmenit, the loss of
ephemeral ponds, the loss of wetland
vegetation and anitmal communities
associated with wetland habitat, and
the loss of sediment and toxicant
retention capacities.

B. The Hackensack Meadowlands
District i

The Russo site is?part of the
Hackensack Meadowlands ecosystem.
The 7,000-8,000 acres of wetlands

contained therein provide habitat for
many species of waterfowl, wading
hirds, shorebirds. passerines, raptors,
and various mammals, reptiles and
amphibians. :

While the Meadowlands perform
critical environmental functions, they
are under intense development pressure.
In fact, the-Hackensack Meadowlands
Development Commission (HMDC)
reports that the wetlands acreage in the
Meadowlands District decreased from
10,521 to 7,800 acres between 1972 and
1984. The HMDC Master Zoning Plan
provides for development of
approximately an additional 2,200 acres
of wetlands.

Because of the concern that
development in the wetlands and flood-
plain areas of the Meadowlands would
conflict with section 404 of the Clean
Water Act, the Fish and Wildlife
Coordination Act of 1958, and other
federal policies, EPA and the U.S. Fish
and Wildlife Service (FWS) presented
recommendations to the Corps of
Engineers in 1981 concerning potential
permit reviews. In particular, EPA and
FWS divided the Meadowlands into
marginal and critical wetlands
categories. The Agencies anticipated
that permits could be granted for
“marginal wetlands"”, provided adequate
compensation and other appropriate
permit conditions were imposed. The
Russo site was designated in this
category. For “critical, high quality, and
extremely productive wetlands,” EPA
and FWS indicated that they would be
likely to recommend permit denial. If a
permit were issued, compensation of at
least two wetland acres for every acre
lost would be necessary.

While the 1981 policy reflected an
initial effort to distinguish among
wetlands, it was based on a preliminary
and limited data base. Consequently,
EPA in late 1985 initiated an Advanced
Identification study within the
Hackensack Meadowlands with the
support of other federal and state
agencies. The study is evaluating
wetland values, as well as impacts of
the intense development pressures to
these wetlands, in much greater detail. It
is EPA's expectation that the results of
the study will serve as a template for
future section 404 permit decisions in
the Meadowlands. During this time
frame, HMDC will also be revising its
Master Plan for a number of reasons,
including the fact that the Master Plan
has:not been subject to review for
consistency with the National
Environmental Policy Act and section’
404 of the Clean Water Act.

1. Proceedings to Date

For the reasons stated earlier, a
Department of the Army permit is
required to discharge fill onto the Russo
site. The Russo Development
Corporation has sought an after-the-fact
Department of the Army permit for the
existing and proposed work previously
described.

The Corps of Engineers issued Public
Notice 12360-85690-]1 for this
application on August 28, 1985 proposing
to maintain the 52.5 acres of
unauthorized fill, to authorize 5 further
acres of fill for the purpose of
constructing warehouses and to require
mitigation for the entire 57.5 acres. The
Corps has approved Russo Development
Corp.'s mitigation proposal which
includes enhancement of existing
wetlands within the Hackensack
Meadowlands to provide a 0.5:1
(enhance:lost) value-for-value
compensation for the wetlands lost and
a deed restriction securing permanent
preservation of 23 wetland acres owned
by the applicant in Troy Meadows of the
Passaic River basin (i.e., outside of the
Hackensack River basin).

The Corps advised EPA of its
intention to issue the permit as
requested by the Russo Development
Corporation with the mitigation
discussed above. EPA Region Il
reiterated previously expressed "
objections to the project and requested
2:1 complete and appropriate mitigation
to replace the functions and values
provided by all 57.5 acres. EPA did not
seek removal of the warehouses on the
44 acres that had been illegally filled,
since restoration was unlikely to return
the site to its previous wetland state.

EPA sought to resolve its concerns
through procedures established by the
federal agencies under section 404(q) of
the Act (see the 404{q) Memorandum of
Agreement, November 1985). Section
404(q) directs the Corps and EPA to
enter into an agreement to coordinate
and expedite permit decision making. In
October 1986 correspondence, the
Regional Administrator requested
notification of the Corps of Engineers
permit decision on the Russo application
in accordance with these procedures.
Accordingly, on December 22, 1986 the
Corps submitted a preliminary Notice of
Intent to Issue (NII) a permit to EPA and
other federal agencies. In response
{December 24, 1988), the Regional
Administrator requested a meeting with
the Division Engineer and suspension of
further actions on the permit
application. Following their January,
1987 meeting, the New York District
Corps reexamined the preliminary NII
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 and submitted a final NII maintaining
the Corps decision to issue a permit
. without the mitigation EPA considered
. necessary. In April 20, 1987

correspondénce the Assistant
Administrator for Water, requested that
the Assistant Secretary of the Army
(Civil Works) refer the New York
District Corps decision to-a higher level
for re-evaluation. The Assistant
Secretary denied EPA's request.
Having exhausted these procedures

for resolution of EPA's concerns, the
Regional Administrator initiated section
404(c) procedures through which the
EPA Administrator may exercise a veto
over the specification by the Corps of
Engineers of a site for the discharge of
dredged or fill material. The Regional
Administrator notified the District
Engineer and the Russo Development
Corp. (May 286, 1987) of his intent to
issue a Public Notice on his proposed
section 404(c) determination and
notified each that there would be a 15
day consultation period to resolve his
concern regarding the significant
adverse effects. The Corps and the
Russo Development Corp. responded
{May 27, 1987 and June 10, 1987
respectively} concluding that the project
did not pose any unacceptable adverse
effects. The! consultation period closed
on June 11, 1987. Following a review of
responses received from the Corps and
the applicant, the Regional
Administrator concluded that no new
information had been provided and,
therefore, he was not persuaded that
there would be no unacceptable adverse
ﬁtiects from'the existing and proposed

ill.

IV. Basis for Proposed Determination
A. Section404(c) Criteria

The Clean Water Act requires that
exercise of the final section 404{c)
authority be based on a determination
of “unacceptable adverse effect” on
municipal water supplies, shellfish beds,
fisheries, wildlife or recreational areas.
The regulations define unacceptable
adverse effect:

Impact on an aquatic or wetland ecosystem
which is likely to result in significant
degradation of municipal water supplies or
significant loss of or damage to fisheries,
sheilfishing, or wildlife habitat or recreation
areas. In evaluating the unacceptability of
such impacts; consideration should be given
to the relevant portions of the section
404{b}(1) Guidelines (40 CFR Part 230). (40
CFR 231.2 {e}}

The preamble to the 404(c) regulations
explains thdt one of the basic functions
of section 404(c) is to police the
application of the section 404(b)(1)
Guidelines.'

Those portions of the guidelines
relating to significant degradation of
waters of the U.S. (40 CFR 230.10(c}). to
minimizing adverse impacts to aquatic
resources {40 CFR 230.10(d})) and to the
determination of cumulative effects on
the aquatic ecosystem (40 CFR 230.11(g))
are of particular importance to
evaluating the unacceptability of
environmental impacts in this case.
Compliance with the Guidelines requires
that no discharge of dredged or fill
material shall be permitted if it causes
or contributes to significant degradation
of waters of the U.S. Effects contributing
to significant degradation include but
are not limited to the loss of wildlife
habitat or the loss of a wetland’s
capacity to assimilate nutrients.
Compliance with the guidelines requires
that no discharge be permitted unless
appropriate and practicable steps have
been taken to minimize adverse impacts
of the discharge on the aquatic
ecosystem. In addition, the guidelines
state that the permitting authority
should collect and solicit information
concerning cumulative impacts and
document and consider this information
during the decision-making process.
Thus, it is appropriate under section
404{c) to take into account whether the
project has or will result in significant
degradation to aquatic resources,
particularly wildlife habitat, or whether
the propoesed mitigation is adequate to
offset the impacts of the Russo project.

B. Impacts to Filling the Russo Site

As discussed previously, the existing
and proposed fill has/will replace the
wetland soils, vegetation and hydrology
with impervious surface resulting in a
loss of the site’s sediment and toxicant
retention capabilities. In addition, the
existing and proposed fill is and will be
a source of pollutants to adjacent
aquatic areas during rainfall events.

Beyond these general but very
significant environmental impacts, EPA
believes wildlife has and will be
significantly affected by the fill at the
Russo site. Historical accounts of
wildlife use prior to or at the time
discharge of the fill list wetland- .
associated songbirds and waterfowl,
woodcock, killdeer, pheasant, rabbit

- and, occasional grey fox. Loss of 52.5

acres of habitat is likely to have
disturbed at least the marsh-related
species, particularly in view of
development north and west of the
project site also encroaching on wildlife
habitat. FWS and the Corps have
characterized the 52.5 acres of the Russo
site ag low to moderate habitat prior to
its being filled. FWS has explained that
this rating is based upon the lack of
diversity of wildlife habitat because of

the monotypic vegetative cover. In
addition, FWS noted, and EPA agrees,
that the site provided the wildlife
habitat functions of a Meadowlands
wetland and supported wetland-
associated wildlife even though the
habitat was monotypic. Moreover, FWS
considers the five acres Russo seeks to
fill to be a good quality wetland.

The five remaining acres which have
not yet been filled consist of a 3 acre
pond and 2 acres of palustrine emergent
marsh with phragmites, cattail, dwarf
spikerush, and juncus spp. This
freshwater pond with associated
emergent vegetation contributes to the
diversity of wetlands within the
Meadowlands District and provides
quality habitat of food and cover to
wetland-associated wildlife, especially
waterfowl, wading birds, and muskrat.
Loss of the additional five acres can
therefore be expected to adversely
affect wetland associated wildlife.

In addition to the direct loss of the
Russo site, there is reason to conclude
that there may be more far-reaching
repercussions on wildlife values.
Because of the extensive past losses of
wetlands in the Meadowlands, EPA
believes there is cause to conclude that
the past and future fill of the Russo site
is likely to contribute to cumulative
adverse impacts on wildlife. As
mentioned above, gradual and continual
wetland development has diminished
the Meadowlands District's wetlands by
2,721 acres {10,521 to 7,800) and, the
Hackensack Meadowlands
Development Commission’s Master Plan
provides for the development of an
approximate additional 2,200 acres. The
U.S. Fish and Wildlife Service has
designated wetland areas within the
eastern flyway, a category into which
the Hackensack Meadowlands falls, as
priority areas in their Waterfowl
Management Plan (May 1986). The
Service reports that the degradation of
migration and wintering habitat have
contributed to long-term downward
trends in some duck populations. In
those periods when the Russo site
impounded large areas of water,
waterfowl were numerous on the site. In
addition, population declines would be
expected for those less mobile wetland-
associated species such as muskrat and
other rodents, reptiles and amphibians.
Ecological theory suggests that
disturbed animal populations do not
necessarily simply shift into remaining
habitat. Depending on the habitat's
carrying capacity disturbed populations
may perish or displace other organisms
which may perish.

There is not a great deal of existing
information in the record identifying the
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specific values and functions provided
by the formerly existing wetlands. For
that reason EPA strongly encourages the
public to submit any relevant
information. EPA believes, though, that
the Meadowlands environment cannot
tolerate the loss of the Russo site unless
the ecological values the site served/
serves are compensated for.

In order for filling of the site to be
consistent with the section 404(b)(1)
Guidelines, EPA believes adequate
mitigation must be provided to assure
replacement of the wildlife values and
functions, thereby stemming the net loss
of wildlife habitat in the Meadowlands.?
Wetland enhancerhent and creation to
provide complete compensation for
wetland values lost would constitute
appropriate mitigation in this case.

It appears, however, that adequate
mitigation will not be provided. Russo
has offered only to. compensate on a
0.5:1 value-for-value basis by enhancing
existing wetlands within the
Meadowlands District and to place a
deed restriction on 23 acres of wetlands
it owns outside thé District.

The information:provided to date on
the proposed mitigation does not
identify a particular site and is too
limited to evaluate the anticipated
ecological gains and the probability of
success. Thus, contrary to EPA’s and
FWS's consistent comments that 1:1 to
2:1 value-for-valué compensation is
necessary to prevent net loss of wetland
values and functidns, the proposed
mitigation is unlikely to accomplish that
goal. Moreover, the deed restriction
affords only questionable environmental
benefit since the wetland site would
already be protected from significant
degradation: under section 404 in the
event that the discharge of fill were
proposed.

t Since EPA's first re“tponse to the Corp’s Public .
Notice of Russo's application for a permit in
September, 1985, EPA has consistently stated that
mitigation to replace wetland functions and values
is required. However, in the fall of 1988, EPA
questioned not only th¢ adequacy of Russo’s
mitigation proposal but also whether there were not.
in fact, practicable aiternatives to using the Russo
site for constructing warehouses. EPA has taken the
position that mitigation: cannot be used to
compensate for avoidable losses; i.e.. where there
are practicable alternatives to filling @ wetland site.
Consequently, EPA suggested that (1) mitigation
providing value-for-valiie replacement be required
for the 44 acres that have been filled and contain
warehouses, (2) restoration be required for the 8.5
acres that have been filled but contain no
warehouses and. (3] th;‘qt a permit be denied to fill
the remaining 5 wetland acres. However. assessing
the existence of practicable alternatives in the
context of an after-the-fact permit raises particularly
difficult analytical issues that go far beyond those
raised in this particular permit application.
Consequently, | have decided not to pursue the
practicable alternatives issues in this section 404(c}
action. i )

EPA consequently has concluded that
the loss of 57.5 acres of wetlands, taken
in the context of the cumulative loss of
wetland acreage occurring in the
Hackensack Meadowlands; could result
in signficant loss and damage to wildlife
habitat areas. Unless and until the
Russo Corporation agrees to provide
adequate mitigation as described above,
it is EPA’s view that an after-the-fact
permit for 52.5 acres and a pre-discharge
permit for five acres could result in
unacceptable adverse impacts to
wildlife within the meaning of section
404(c) and 40 CFR 231.2(e). Accordingly.
EPA proposes to prohibit the use of the
Russo site for discharge of fill material
under the conditions reflected in the
permit the Corps proposes to issue.
Thus, the fill of the five remaining acres
of wetlands would be prohibited. In
addition, EPA may initiate enforcement
action with respect to the unauthorized
fill of the 52.5 acres in order to achieve
appropriate restoration of or mitigation
for the filled area.

V. Solicitation of Comments

EPA would like to obtain comments
on: (1) Whether or not the impacts of
such discharge would represent an
unacceptable adverse effect as
described in section 404(c) of the Clean
Water Act; (2) the vegetative and
hydrologic characteristics of the subject
site and observations of or information
concerning wildlife on the site prior to
and after the placement of fill material;
(3) observations of or information
concerning wildlife in wetlands similar
to the subject site and in the
Hackensack Meadowlands in general;
{4) what corrective action, if any, could
be taken to reduce the adverse impacts
of the discharge; (5) the need for 2 public
hearing and; (6) whether the Regional
Administrator should recommend to the
Assistant Administrator for Water the
determination to prohibit or restrict the
discharge of dredged or fill material on
the site. Comments should be submitted
within 60 days of the date of publication
of this Federal Register notice to the
person listed above under ADDRESSES.
All comments received will be fully
considered by the Regional
Administrator in making his decision to
prepare a recommended determination
to prohibit or restrict filling of the Russo
site or to withdraw this proposed
determination.

Christopher J. Daggett,
Regional Administrator.
[FR Doc. 87-17187 Filed 8-6<87; 8:45 am)

BILLING CODE 6560-50-M

FEDERAL EMERGENCY
MANAGEMENT AGENCY

Agency Information Collection
Submitted to the Office ot
Management and Budget for
Clearance

The Federal Emergency Management
Agency (FEMA) has submitted to the
Office of Management and Budget the
following information collection
package for clearance in accordance
with the Paperwork Reduction Act (44
U.S.C. Chapter 35).

Type: Extension of 3067-0142
Title: Hazard Identification, Capability
Assessment, and Multi-Year
Development Plan (HICA/MYDP) for
Local Governments
Abstract: FEMA requires consistent
information on the status of State and
local emergency management and the
impact of FEMA funds on improving
capability. HICA/MYDP data has
established a nationwide baseline on
State and local hazards, current
capability, and resource requirements.
Data is being used to set program
priorities, prepare the FEMA budget,
allocate funds, and provide reports to
Congress.
Type of Respondents: State or local
governments
Number of Respondents: 3,410
Burden Hours: 55,910
Frequency of Recordkeeping or
Reporting: Annually
Copies.of the above information
collection request and supporting
documentation can be obtained by
calling or writing the FEMA Clearance
Officer, Linda Shiley, (202) 646~2624, 500
C Street, SW., Washington, DC 20472.
Comments should be directed-to
Francine Picoult, (202) 395-7231, Office
of Management and Budget. 3235 NEOB,
Washington, DC 20503 within two
weeks of this notice.
Wesley C. Moore,
Director, Office of Administrative Support.
[FR Doc. 8717953 Filed 8-6-87; 8:45 am)
BILLING CODE 6718-01-M

FEDERAL MARITIME COMMISSION

Agreement(s) Filed

The Federal Maritime Commission
hereby gives notice of the filing of the
following agreement(s) pursuant to
section 5 of the Shipping Act of 1984.

Interested parties may inspect and
obtain a copy of each agreement at the
Washington, DC Office of the Federal
Maritime Commission, 1100 L Street,
NW., Room 10325. Interested parties
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Municipal Clerk
Boro of Carlstadt
500 Madison Street
Carlstadt, New Jersey 07072

Dear Sir/Madam:

Enclosed is a copy of the Public Notice describing the Envirornmental
Protection Agency's proposed determination to prohibit or restrict the
discharge of dredged or fill material into wetlands owned by the Russo |
Development Corporation in Carlstadt. Would you please post the enclosed
notice in a praminent location available for review by the public. Please
note that the camment period closes in sixty days from the date, August

7, 1987, of the notice.

Sincerely,
Mario Del Vicario, Chief
Marine and Wetlamds Protection Branch

Enclosu;i:e

A0+-MWP YK DRAKE::cj 8/7/87
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Enclosed is a copy of the Public Notice describing the proposed detemmination
to prohibit or restrict the discharge of dredged fill material into wetlands

within the Russo Development Corporation property in Carldstadt, New Jersey.

Please note that the camment period closes in sixty days fram the date of the
notice. If you wish to send camments, please address them to me at U.S. EPA

Region II, 26 Federal Plaza, New York, New York 10278.

Sincerely,
Mario Del Vicario, Chief
Marine and Wetlands Protection Branch

Enclosure

2WM-MWP:K. DRAKE :C3 8/7/87
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Mr. Richard Schaefer

Regional Director

National Marine Fisheries Service
14 Elm Street

Glouchester, MA 01930

Mr. Stan Gorski

National Marine Fisheries Service
Sandy Hook Lab

Highlands, NJ 07732

Mr. John Weingart

Director

Division of Coastal Resources
P.O. Box 1889

Trenton, NJ 08625

Mr. James Tripp

Environmental Defense Fund, Inc.
475 Park Avenue, South

New York, New York 10016

Mr. Howard Larsen

Regional Director

U.S. Fish and Wildlife Service
1 Gateway Center

Suite 700

Newton Corner, MA 02158

Mr. Clifford Day

Field Supervisor

U.S+ Fish and Wildlife Service
P.O: Box 534

705 ‘'White Horse Pike

Absecon, NJ 08201

Dr.:Richard T. Dewling
Commissioner
New Jersey Department

of Environmental Protection
CN 402
Trenton, NJ 08625

Ms. Margaret Utzinger

The Hackensack River Coalition
P.O. Box 4233

River Edge, NJ 07661-4233

Ms. Ann Galli

Hackensack Meadowlands Development
Commission

" One DeKorte Park Plaza

Lyndhurst, New Jersey 070701



Colonel Marion L. Caldwell, Jr.
District Engineer

Corps of Engineers

New York District

26 Federal Plaza

New York, New York 10278-0090

Bridagier General Charles E. Williams
Division Engineer

North Atlantic Division

U.S. Army Corps of Engineers

90 Church Street

New York, New York 1007-2979

Mr. Thomas Gilmore

New Jersey Audubon Society
790 Ewing Avenue

Franklin Lakes, N.J. 07417

Russo Development Corporation
71 Hudson Street
Hackensack, NJ 07601

Mr. Steven Gray, Esqg.
Waters, McPherson, McNeill
400 Plaza Drive

Secaucus, NJ 07094

Mr. Thomas Wells

Assistant Director

New Jersey Conservation Foundation
300 Mendham Road

Morristown, NJ 07960
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Delivery Order $02-010A (Contract 486-04-2033) for the
Russo 404(c) Action

Barbara Pastalove, Chiet
Environmental Impacts Branch (2PM-EI)

Kevin B Weaver, Contracting Otticer
Facilities and Administrative Management Branch (2PM~FAM)

Herbeﬁt Barrack
Assistant Regional Administrator ror Policy and Management (2PM)

Please process the attached material as Delivery Order (DO) #02-010A
tor prampt transmittal to our mission contractor, C.E. Maguire, Inc.
The funds required to pertorm the work associated with this DO ($20,000)
should be appropriated tram the tunds in Account Mumber 7BEM8YW21),
Document Control Number WO2006.

1t you have any questions, please call me at Ext. 1892.
Attacﬁments

cc: M. Del Vicario, 2WM-MWP

20-MWP s K .LRAKE: 8/4/87:Disk #1
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3. Envircnmezntal Protection Agenc

JUL 29 1987 New York, New York 10273
. StoverD Lidy, Esq.
VELAIR, MCOHrson, okt sl
L plaza i ive

Soaucus . Sew J raey V7044

Deal ¥r. Gray:

1 asn Lo Yeceipt o your June 14, 130 vesyorss fofalGars) the Lhsirorssental
Protection aApney's (EPA) antent to pubdish a nUblic noCice on the prois
cutormlaelion W prondbl ¥ or restoict the waischarte of Jfoiiged Gr il
rateridl inbo wegliomds in Caristadt, Borygun COunty, fwew Jerscy.

AT LU Cavwlow of Y0P CRTPealofmenCy, 1 sttlt Delivve that ths Jlschnete
Gf L1A) Paterial 1s bavirs) ans will have an unacClptabhe averse ook
Sb Then welland DuGour Ces ,r(.-v Wiend Oy wutiards within tie DOOpased Grojuwct
Bite . Ghmroror:, 1 oam pubilsting 2 public potilor on the ropesa 494 (o)
detorminstion which wili tully expdiain the ratlonsic O my [0SitIon,. A
COey uht i Do ROtes wlll Do peliet €80 you wron pagul ication.
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Environmental Protection 26 Federal Plaza Puerto Rico

1 Agency New York, N.Y. 10007 Virgin Islands
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wEPA News Release

87(37) Herman Phillips (212)264-2515
FOR RELEASE: July 27, 1987
EPA PROPOSES TO DENY A WETLANDS FILL APPLICATION
NEW YORK -- In a highly unusual action, the Region 2 office of
. the U.S. Environmental Protection Agency (EPA) is proposing Uf
deny a permit which the U.S. Army Corps of Engineers intends to

issue for filling in a wetland.

Under Section 404 of the Clean Water Act, the Corps submitted a
final notice in March of this year to EPA and other federal
regulatory review agencies of its intent to issue a permit to
Russo Development Corporation of Hackensack (NJ) to maintain

52ﬁ5 acres of wetlands already filled and now partially occupied
by six warehouses in the Hackensack Meadowlands in Carlstadt
(NJ); to authorize five further acres to be filled for construc-
tion of additional warehouses; and to accept Russo's compensation
plan to replace only half of the wetlands lost on a value-for-

value basis.

EPA, under the same section, proposes to exercise its right to

deny the permit and will seek that no fill be placed in the

“more~-




five écres; that 8.5 acres of the 52.5 acres currently filled
be restored; and that the remaining 44 acres be compensated for

on a one-for-one, value-for-value, basis.

-

The C;rps maintains that the Russo project meets the requirements
of Section 404 of the Act; however, Christopher J. Daggett,
Administrator for EPA's Region 2, which includes New Jersey and
New York State, said that "our analysis shows that the Russo
projeﬁt has degraded and will continue to degrade' the environment
and ﬁhat the proposed compensation would not be an acceptable
tradeoff for this damage."

EPA is seeking comments from the public for 60 days after notice
is published in the Federal Register, expected shortly. Comment:
and requests for additional information should be directed to
Mario Del Vicario, Chief, Marine and Wetlands Protection Branch,
USEPA, 26 Federal Plaza, New York, NY 10278. EPA is seeking
comments on: 1) whether the Agency should pursue its intent to
deny;the permit, 2) what adverse impacts have occurred, 3) what
are the pre-impact site characteristics and the occurrence of
wildlife, 4) what corrective action, if any, could be taken and,

5) whether the Agency should conduct- a public hearing.

Background

Under Section 404 of the federal Clean Water Act, the U.S. Army
Corps of Engineers issues permits for certain discharges of dredged
or f£ill material in waterbodies or wetlands. Filling a wetland
can result in the contamination of surface and groundwater, the
destruction of fish and wildlife, and the elimination of a wet-
land's capacity to control floods. EPA, under this section of the
Act, reviews and comments to the Corps on the Corps' decisions.

-more-



Prior to filling in 1981, the Russo site contained 57.5 acres of
palustrine wetlands within the primarily estuarine marsh system

of the Hackensack Meadowlands. The Meadowlands, which are under
intense development pressure, are situated within a highly industrial
and residentially developed complex. Thus, the wetlands serve as

a refuge for wildlife.

Between 1981 and 1985, Russo filled 52.5 acres without authoriza-
tion by the Corps. Six warehouses, currently tenanted, were con-
structed on 44 of the acres; 8.5 acres of fill and 5 acres of
wetlands remain on site. Russo proposes to build more warehouses
on the 13.5 acres. 1In 1985, the Corps served a cease-and-desist
order to Russo and advised the company to submit an application
for an after-the-fact permit for the fill. Russq submitted an
application which included provisions for wetland compensation
providing one half of the values lost.

The Corps concluded that the requirements of Section 404 of the
Clean Water Act were met. The Corps maintained its position and

did not resolve EPA's concerns, leaving EPA no alternative but
to initiate the denial process.

-0~
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Federal Reglster Publication ot the Proposed Determination to Prohibit or
Restrict the Specification ot an Area for Use as a Disposal Site
Js! Christopher J. Daggett
Christophor J. Deqggett
Reyional ‘Administrator (2RA)

Thea Mchanus
Federal Register Oftice (PM-223)

Attached is a Federal Register notice announcing a proposed determination,
pursuant to Section 404(c) of the Clean Water Act, to prohibit the discharge
of Eill material into wetlands in the Hackensack Meadowlands, Carlstadt,

Hew Jersey.

-~

It you have any questions on this submittal, please call Mario D¢l Vicario,
Chief of the Marine and wWetlands Protection Branch at 8-264-5170.

bec: Mario Del Vicario
Richiaxrd Caspe
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Notice: 87=43 Date: August 7, 1987
Proposed Detemmination to Prohibit or’ Restrict the Specification

of an Area for Use as a Disposal Site.
AGENCY: Envirommental Protection Agency
ACTION: Notice

SJMMARY Section 404(c) of the Clean Water Act authorizes the
Envirommental Protection Agency (EPA) to prohibit or restrict the
discharge of dredged or £ill material at defined sites in waters
of the United States (including wetlands) if EPA determines,
after notice and opportunity for hearing, that use of the site
for discharge of dredged or f£ill material would have an unaccept-
able adverse effect on various resources, including wildlife.
EPA's Regional Administrator, Region II, has reason to believe
thaft the unauthorized discharge of £ill and the proposed discharge
of 'f:fin into wetlands by the Russo Development Oorporation - 71
Budson Street, Hackensack, New Jersey - within the Backensack
Meadowlands in Carlstadt, New Jersey for the purpose of building
warehouses may have unacceptable adverse effects on wildlife.
Acc&rdingly, this notice announces the Regional Administrator's
proposed detemmination to prohibit or restrict the discharge of
dre;lged or £ill material at the site and seeks public camment on

his proposal.
pubiic Hearing

_ EPA will schedule a public hearing if there is a significant
degree of public interest, or if Russo Development Corp., as




laxﬁdowner and permit applicant, requests one. If a public hearing
is scheduled, public notice of a hearing will be issued and will
contain: 1) reference to this public notice of the proposed
detemination, 2) the date, time, and place of the hearing and,

3) a brief description of the nature and purpose of the hearing
including the rules and procedures.

The public hearing would be scheduled no earlier than 21 days
frcin the date of this notice of proposed determination. Requests
for a public hearing should be submitted within 15 days of the

date of this notice.

D\'I’ES All camments on this proposed determination to prohibit
or restrict the use of the Russo site for the discharge of dredged
or £ill should be submitted to the person listed under Addresses
wiﬁhin 60 days of the date of this notice.

ADIRESSES: Comments should be sent to Mr. Mario Del Vicario, Chief,

Marine and Wetlands Protection Branch, U.S. Envirormental Protection

Agency Region II, 26 Federal Plaza, New York, NY 10278.

FOR FURTHER INFORMATION CONTACT: Mr. Mario Del Vicario, Chief,
Marine and Wetlands Protection Branch, U.S. EPA Region II, 26
Federal Plaza, New York, NY 10278, (212) 264-5170.

'SUPPLEMENTARY INFORMATION
I. Description of the Section 404(c) Process

The Clean Water Act, 33 USC 1251 et seq., prohibits the




discharge of pollutants, including dredged and f£ill material, into
the waters of the United States (including wetlands) except in
c&npliance with, among other things, Section 404, 33 USC 1344.
Seétion 404 authorizes the Secretary of Armmy, acting through the
Chief of Engineers, to authorize the discharge of dredged or £ill
material at specified sites through the application of envirommen- - -
tal guidelines developed by EPA in conjunction with the Secretary-
or where warranted by the econamics of anchorage and navigation,
except as provided in Section 404(c). Section 404(c) authorizes
the Administrator of EPA, after notice and opportunity for hearing,
to prohibit or restrict the use of a defined site for disposal of
drédged or fill material where he detemines that such use would
have an unacceptable adverse effect on municipal water supplies,
shellfish beds and fishery areas (including spawning and breeding

areas), wildlife or recreational areas.

Regulations published in 40 CFR Part 231 establish the
procedures to be followed by EPA in exercising its Section 404(c)
authority. Whenever the Regional Administrator has reason to
be]i’iieve that use of a site may have an unacceptable adverse
effect on the pertinent resources, he may begin the process by
notifying the Corps of'Engineers and the applicant that he intends
to :issue a proposed detemination under Section 404(c). Unless
the: appli.cax;nt or the Corps persuades the Regional Administrator
that there will not be unacceptable adverse impacts or identifies

corfrectivevmeasures satisfactory to the Regional Administrator




within 15 days, the Regional Administrator publishes a notice in
the Federal Registef of his proposed detemination, soliciting
public cament and offering an opportunity for a public hearing.

'.Doéay's notice represents this step in the process.

Following the public hearing and the close of the camment
pegiod, the Regional Ac;ministtator decideé whether to withdraw
his proposed detemmination or prepare a recammended detemmination.
If he prepares a recammended determination, he then forwards it
and the camplete administrative record campiled in the Region to
t.he Assistant Administrator for Water at EPA's headquarters for a
final decision affiming, modifying, or rescinding the recommended
detemmination. The Corps of Engineers and the applicant are
provided with another opportunity for consultation before this
final decision is made. It is important to note that this 404(c)
ac&:lon is being initiated in response to an after-the-fact permit
action by .the Corps pursuant to 33 CFR 326.3(e) and, therefore,
primarily involves existing unauthorized f£ill. EPA may follow up
t.hié 404(c) action with an enforcement action with respect to

the unduthorized f£ill.
II.‘ Description of the Site
A. Russo Site

Prior to £illing in 1981, the Russo site was characterized
by 57.5 acres of palustrine emergent marsh, daminated f.by canmon

reed (Phragmites australis) and blue joint grass (Calamagrostis
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caihadensis). Groupings of aspen (Populus tremuloides) and ephe-
me:al ponds were interspersed within the tract. 17he site is
situated within a larger palustrilne emergent marsh along the
Hackensack River cammonly refered to as the Empire tract of the
Haé;:kensack Meadowlands. This tract was cut off fram tidal river
fléw by dikes placed in the 1920's. The Russo site receives
upland drainage and storm water runoff fram adjacent areas and
transfers this drainage via ditches dredged on site in the 1920's

to ‘ibbonachie Creek which drains to the Hackensack River. Moona-

~chie Creek has had a tide gate at its confluence with the Hacken-

sack River since the 1920's.

Historically the site has impounded large areas of water.
For example, during construction of the western spur of the New
Jersey Turnpike fram 1969 to 1971 ditches within the Empire Tract
were filled with fill material and drainage was blocked. The
Bupire tract including the Russo site became an impoundment area
w:.th standing water. When turnpike construction was finished in
197§|. the drainage ditches were re-dredged. No further maintenance
of these ditches or those on the Russo site has occurred since
then. In addition, severe stomm events in conjunction with the
inadequate drainage provided by urmaintained ditches on the Russo
site have resulted in stomm water retention and impoundment
related to storm water back-up upstream of the Moonachie Creek

tide gate.




~ Between 1981 and 1985 the Russo Development (orporation dis-
charged 52.5 acres of £ill material, shot rock (a £ill mixture of
clean dirt and rock) fram excavation sites in New York, on the‘
site without Department of the Amy authorization. Six warehouses
wefe constructed on 44 of the 52.5 acres of £ill and are currently
tehanted; 8.5 acres of £ill remain undeveloped. The remaining
five acres of wetland on site which did not receive fill have
developed into a freshwater pond edged by cattail (Typha sp.) and
ccmnon reed. The Russo Development Corporation has sought after-
the-fact Department of the Amy authorization to maintain the
52.5 acres of £ill and authorization to discharge fill materi\al
into the remaining 5 wetland acres for the purpose of construct-
ing more warehouses. The Russo site was/and remains wetlands and
waﬁ.ers of the United States pursuant to 33 CFR 328.3 and 40 CFR
236.3. The site therefore is subject to regulations under Section
404 of the Clean Water Act and a Department of the Amy 404
permit is required to discharge £ill onto the site. This pemmit
issuance must be in campliance with the 404(b)(1) Guidelines.

Currently, muskrat, waterfowl and a variéty of rodents have
beén observed on the remaining five wetland acres on site.
Historical accounts of wildlife use, prior to or at the time of
discharge of 52.5 acres of fill, list grey fox (occasional),
rabbit, pheasant, waterfowl, woodcock, killdeer and, marsh-
associated songbirds. In addition, waterfowl utilization was
hidh when the Russo site impounded large areas of water. Prior
to discharge of £ill the site functioned in sediment and toxicant
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téﬁ;ention, contributing to water purification. After discharge of
£ill, 52.5 acres of the site was transfommed fram a reed, blue-joint
grass and interspersed emergent vegetative cammunity into an

uplard industrial building camplex. The discharge of £ill resulted
in a higher site elevation, a camplete change in substrate and
hydrology with the consequent loss of occasional open water
impoundment, the loss of ephemeral ponds, the loss of wetland
vegetation and animal comunities associated with wetland habitat,

and the loss of sediment and toxicant retention capacities.
B. The Hackensack Meadowlands District

The Russo site is part of the Hackensack Meadowlands ecosy-
sten. The 7,000-8,000 acres of wetlands contained therein provide
haﬁitat for many species of waterfowl, wading birds, shorebirds,
passerines, raptors, and various mammals, reptiles and amphibians.

vhile the Meadowlands perform critical envirommental functions,
they are under intense development pressure. In fact, the Hackensack
Meadwlands Development Cammission (HMDC) reports that the wetlands
acreage in the Meadowlands District decreased from 10,521 to 7,800
acres between 1972 and 1984. The HMDC Master 2Zoning Plan provides
for;% development of appr;aximately an additional 2,200 acres of

" Because of the concern that development in the wetlands and
flood-plain areas of the Meadowlands would conflict with Section
404 Of the Clean Water Act, the Fish and Wildlife Coordination Act



of iissa, and other federal policies, EPA and the U.S. Fish and
wildlife Service (FwWS) presented recammendations to the Corps of
Engineers in 1981 concerning potential permit reviews. In parti-
cular, EPA and FWS divided the Meadowlands into marginal and
critical wetlands categories. The Agencies anticipated that
pemnits could be granted for “marginal wetlands”, provided adequate
canfbensation and other Eppropriate permit conditions were imposed.
The Russo site was designated in this category. For "critical,
high quality, and extremely productive wetlands,” EPA and FWS
indicated that they would be likely to recommend permit denial.

If a permit were issued, campensation of at least two wetland

acres for every acre lost would be necessary.

| While the 1981 policy reflected an initial effort to distin-
guiéh awng wetlands, it was based on a preliminary and limited
data base. Conseguently, EPA in late 1985 initiated an Advanced
Identifica;:im study within the Hackensack Meadowlands with the
support of other federal and state agencies. The study is evalu-
atirig wetland values, as well as impacts of the intense develop-
ment pressures to these wetlands, in much greater detail. It is
EPA's expectation that the results of the study will serve as a
template for future section 404 permit decisions in the Meadow-
landg. During this time frame, HMDC will also be revising its
Master Plan for a mumber of reasons, including the fact that
the haster Plan has not been subject to review for consistency
wu:h the National Environmental Policy Act and Section 404 of the



Cléan Water Act.

III Proceedings to Date

For the reasons stated earlier, a Department of the Amy
pemmit is reguired to discharge £ill onto the Russo site. The
Russo Development Corporation has sought an after-the-fact Depart-
meﬁt of the Army permitl, for the existing and proposed work pre-
vid‘usly described.

. The Corps of Engineers issued Public Notice 12360-85690-J1
for this application on August 28, 1985 proposing to maintain
the 52.5 acres of unauthorized fill, to authorize 5 further acres
of f:i.ll for the purpose of constructing warehouses and to require
mitigation for the entire 57.5 acres. The Corps has approved
Russo Development Corp.'s mitigation proposal which includes
eant of existing wetlands within the Hackensack Meadowlands
to provide a 0.5:1 (enhance:lost) value-for-value campensation
for the wetlands lost and a deed restriction securing permanent
preservation of 23 wetland acres owned by the applicant in .'rroy
Meadows of the Passiac River basin (i.e., cutside of the Hackensack

River basin).

" The Corps advised EPA of its intention to issue the pemit
as ‘r.f'iequested by the Russo Development Corporation with the mitiga-
tiori;‘: discussed above. EPA Region II reiterated previously expressed
objéu:iom to the project and requested 2:1 camplete and appropriate
mitigation to replace the functions and values provided by all
57.5’; acres. EPA did not seek removal of the warehouses on the 44




acres that had been illegally filled since restoration was unlike-

ly to return the site to its previous wetland state.

EPA sought to resolve its concerns through procedures
established by the federal agencies under 404(g) of the Act (see
the 404(q) Memorandum of Agreement, November 1985). Section
4043(q) directs the Corps and EPA to enter into an agreement to
coordinate and expedite permit decision making. In October 1986
correspondence, the Regional Administrator requested notification
Of the Corps of Engineers permit decision on the Russo application
in accordance with these procedures. Accordingly, on December 22,
198% the Corps submitted a preliminary Notice of Intent to Issue
(NII) a pemit to EPA and other federal agencies. In response
(Deceamber 24, 1986), the Regional Administrator requested a meet-
i.rg;‘ with the Division Engineer and suspension of further actions
on S't.he pemmit application. Following their Jan_uazy, 1987 meeting,
the New York District Corps reexamined the preliminary NII and
submitted a final NII maintaining the Corps decision to issue a
permit without the mitigation EPA considered mecessary. In April
20, 1987 correspondence the Assistant Administrator for Water,
requested that the Assistant Secretary of the Amy (Civil Works)
refér the New York District Corps decision to a higher level for

re-evaluation. The Assistant Secretary denied EPA's request.

: Having exhausted these procedures for resolution of EPA'S:
concerns, the Regional Administrator initiated 404(c) procedures
through which the EPA Administrator may exercise a weto over the




specification by the Corps of Engineers of a site for the discharge
of dredged or £ill material. The Regional Administrator notified
the District Engineer and the Russo Development Corp. (May 26,
1987) of his intent to issue a Public Notice on his proposed
404(c) determination and notified each that there would be a 15
day consultation period to resolve his concern regarding the
significant adverse effects. The Corps and the Russo Development
Corp. responded (May 27, 1987 and June 10, 1987 respectively)
“concluding that the project did not pose any unacceptable adverse
effects. The consultation period closed on June 11, 1987.
Poilwirg a review of responses received fram the Corps and the
apélicant, the Regional Administrator concluded that no new
information had been provided and, therefore, he was not pursuaded
thét there would be no unacceptable adverse effects fram the

existing and proposed fill.
IV. Basis for Proposed Detemination

A. Section 404(c) Criteria

- The Clean Water Act requires that exercise of the final
_Section 404(c) authority be based on a determination of "unaccept-
abfe adverse effect” on municipal water supplies, shellfish beds,
fisheries, wildlife or recreational areas. The regulations

define unacceptable adverse effect:

Impact on an aquatic or wetland ecosystem which is likely

to result in significant degradation of municipal water




_ supplies or lsignificant loss of or damage to fisheries,
shellfishing, or wildlife habitat or recreation areas. 1In
evaluating the unacceptability of such impacts, considera-
tion should be given to the relevant portions of the Section
404(b)(1) Guidelines (40 CFR Part 230).

40 CFR 231.2 (e)

The preamble to the 404(c) regulations explains that one of
the basic functions of Section 404(c) is to police the application
of the Section 404(b)(1) Guidelines.

. Those portions of the guidelines relating to significant
degradation of waters of the U.S. (40 CFR 230.10(c)), to minimiz-
ing adverse impacts to aquatic resources (40 CFR 230.10(d)) and
to the detemmination of cumulative effects on the aquatic ecosystem
(40 CFR 230.11(g)) are of particular importance to evaluating the
unaéceptability of envirommental impacts in this case. Campliance
with the Guidelines requires that no discharge of dredged or fill
matérial shall be permitted if it causes or contributes to signi-
ficént degradation of waters of the U.S. Effects contributing to
sigrfificant degradation include but are not limited to the loss
of uiildlife habitat or the loss of a wetland's capacity to assimi-
late nutrients. Compliance with the guidelines requires that no
discharge be permitted unless appropriate and practicable steps
have been taken to minimize adverse impacts of the discharge on
tj.he,;gquatic ecosystem. In addition, the guidelines state that
the permitting authority should collect and solicit information
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. co&cerning cunulative impacts and document and consider this
infomation during the decision-making process. Thus, it is
appropriate under 404(c) to take into account whether the project
has or will result in significant degradation to aquatic resources,
particularly wildlife habitat, or whether the proposed mitigation
is :adequate to offset the impacts of the Russo project.

B. Impacts to Filling the Russo Site

As discussed previously, the existing and proposed £ill
has/will replace the wetland soils, vegetation and hydrology with
impervious surface resulting in a loss of the site's sediment and
toxi;‘cant retention capabilities. In addition, the existing and
proposed fill is and will be a source of pollutants to adjacent

aquat:.c areas during rainfall events.

("j Beyond these general but very significant envirommental im-
pacts, EPA .believes wildlife has and will be significantly affected
by the fill at the Russo site. Historical accounts of wildlife
use érior to or at the time discharge of the fill list wetland-
assoéiated songbirds and waterfowl, woodcock, killdeer, pheasant,
rabbft and, occasional grey fox. Loss of 52.5 acres of habitat
is likely to have disturbed at least the marsh-related species,
parti?:ularly in view of development north and west of the project
site also encroaching on wildlife habitat. FWS and the Corps
have ;:tlaracterized the 52.5 acres of the Russo site as low to
moderate habitat prior to its being filled. FWS has explained
that this rating is based upon the lack of diversity of wildlife




hfa.biti@t because of the monotypic vegetative cover. In addition,
FVB noted, and EPA Qgrees, that the site provided the wildlife
habitat functions of a Meadowlands wetland and supported wetland-
associated wildlife even though the habitat was monotypic. More-

over, FRS considers the five acres Russo seeks to fill to be a

good quality wetland.

The five remaining acres which have not yet been filled consist

: of‘; a 3 acre pond and 2 acres of palustrine emergent marsh with
ph;agmites, cattail, dwarf spikerush, and juncus spp. This
freshwater pond with associated emergent vegetation contributes
tothe diversity of wetlands within the Meadowlands District and
provides quality habitat of food and cover to wetland-associated
wildlife, especially waterfowl, wading birds, and muskrat. Loss
of the additional five acres can therefore be expected to adversely
affgct wetland associated wildlife.

In addition to the direct loss of the Russo site, there is
rea?on to conclude that there may be more far-reaching repercus-
siohs on wildlife values. Because of the extensive past -losses
of wetlands in the Meadowlands, EPA believes there is cause to
conalude that the past and future fill of the Russo site is
likély to contribute to cumulative adverse impacts on wildlife.
As mentioned above, gradual and continual wetland develogment has
diminished the Meadowlands District's wetlands by 2,721 acres '
(10 ,2521 to 7,800) and, the Hackensack Meadowlands Development
Camiission's Master Plan provides for the development of an



approximate additional 2,200 acres. The U.S. Fish and Vildlife
Service has designated wetland areas within the eastern flyway, a
cafegory into which the Hackensack Meadowlands falls, as priority
areas in their Waterfowl Management Plan (May 1986). The Service
reports that the degradation of migration and wintering habitat
have cmitimted to long-tem downward trends in same duck popula-
tibns. In those periods when the Russo site impounded large
aréas of water, waterfowl were numercus on the site. In addition,
population declines would be expected for those less mobile

| weﬁ.land—associated species such as muskrat and other rodents,
reptiles and amphibians. Ecological theory suggests that disturbed
animal populations do not necessarily simply shift into remaining
haﬁitat. Depending on the habitat's carrying capacity disturbed
populations may perish or displace other organisms which may

perish.

There is not a great deal of existing information in the re-
cord identifying the specific values and fuﬁctions provided by
the fommerly existing wetlands. For that reason EPA strongly
encourages the public to submit any relevant information. EPA
beheves, though, that the Meadowlands envirorment cannot tolerate-
tha loss of the Russo site unless the ecological values the site

served/serves are campensated for.

In order for £illing of the site to be consistent with the

section 404(b)(1) Guidelines, EPA believes adequate mitigation
muStbe provided to assure replacement of the wildlife values and
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functions, thereby stemming the net loss of wildlife habitat in
the Meadowlands. */ Wetland enhancement and creation to provide
caﬁplete campensation for wetland values lost would constitute

ﬂlapérc.priate mitigation in this case.

It appears, however, that adequate mitigation will not be
prdvided. Russo has o{fered only to campensate on a 0.5:1 value-
for-value basis by enhancing existing wetlands within the Meadow-
lands District and to place a deed restriction on 23 acres of

wetlands it owns outside the District.

*/ 'Since EPA's first response to the Corp's Public Notice of
msiso's application for a permit in September, 1985, EPA has
conéistently stated that mit;igation to replace wetland functions
and values is required. However, in the fall of 1986, EPA ques-
tioﬁed not only the adequacy of Russo's mitigation proposal but
alsc whether there were not, in fact, practicable alternatives to
using the Russo site for constructing warehouses. EPA has taken
the position that mitigation cannot be used to campensate for
avoidable losses; i.e., where there are practicable alternatives
to filling a wetland site. Consequently, EPA suggested that (1)
mitibation providing value-for-value replacement be required for
the 44 acres that have been filled and contain warehouses, (2)
restoration be required for the 8.5 acres that have been filled
but contain no warehouses .and, (3) that a permit be denied to
fill; the remaining 5 wetland acres. However, assessing the exist-

ence of practicable alternatives in the context of an after-the-fact



| The information provided to date on the proposed mitigation
dbes not identify a particular site and is too limited to evaluate
the anticipated eéological gains and the probability of success.
Thus, contrary to EPA's and FWS's consistent camments that 1:1 to
2:1 value-for-value campensation is necessary to prevent net loss
of wetland values and functions, the proposed mitigation is unlikely
to accamplish that goal. Moreover, the deed restriction affords
only questionable emimmental bet;efit since the wetland site
wmuld already be protected fraom significant degradation under
séaion 404 in the event that the discharge of fill were proposed.

EPA consequently has concluded that the loss of 57.5 acres
of wetlands, taken in the context of the cumulative loss of
wétland acreage occurring in the Hackensack Meadowlands, could
ré‘sult in signficant loss and damage to wildlife habitat areas.
Uﬂless and until the Russo Corporation agrees to provide adequate
mitigation as described above, it is EPA's view that an after-the-
fact permit for 52.5 acres and a pre-discharge permit for five
acres could result in unacceptable adverse impacts to wildlife
wi?thin the meaning of Section 404(c) and 40 CFR §231.2(e).

*/ (Footnote Continued)

pernut raises particularly difficult analytical issues that go
fai‘ beyond those raised in this particular permit application.
Oo;xsequently, I have decided not to pursue the practicable alter-

natives issues in this Section 404(c) action.
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. Accordingly, EPA proposes to prohibit the use of the Russo site

for discharge of f£ill material under the conditions reflected in
thé permit the Corps proposes to issue. Thus, the fill of the

five remaining acres of wetlands would be prohibited. 1In addition, -
EPA may initiate enforcement action with respect to the unauthorized
fi-fll of the 52.5 acres in order to achieve appropriate restoration
of or mitigation for the filled area.

V. Solicitation of Camments

~ EPA would like to obtain camments on: 1) whether or not.
the impacts of such discharge would represent an unacceptable
adverse effect as described in Section 404(c) of the Clean Water
Act; 2) the vegetative and hydrologic characteristics of the
subject site and observations of or infomation concerning wildlife
on the site prior to and after the placement of f£ill material;
3) iobservations of or information concerning wildlife in wetlands
similar to the subject site and in the Backensack Meadowlands in
general; 4) what corrective action, if any, could be taken to
tegluce the adverse impacts of the discharge; 5) the need for a
putglic hearing and; 6) whether the Regional Administrator should
teécxmem to the Assistant Administrator for Water the determi-
nanon to prohibit or restrict the discharge of dredged or fill
material on the site. Caments should be submitted within 60
days of the date of publication of this Federal Register notice
tothe person listed above under ADDRESSES. All camments recei-
ved will be fully considered by the Regional Administrator in
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making his decision to prepare a recammended detemmination to
prohibit or restrict filling of the Ruslso site or to withdraw

this proposed ‘determination.

GiristOpher J. Daggett
Regional Administrator




REGION 1) FORM 1320-1 (9/86)

DATE:

SUBJECT:

FROM:

TO:

UNITED STATES ENVIRONMENTAL PROTECTION ?MGKENCY
2 iear REGION I}

Public Notice -~ Proposed 404(c) Determination

Russo Development Eorporation ',,
Mar ; :

18 Del Vicario, Chief

Marine and Wetlands Protection Branch

Christopher J. Daggett
Regional Administrator

Richard L. Caspe, Director —7 C\
Water Management Division ﬁ = .

Attached for your signature are one original and three copies of

the Publ.c Notice announcing a proposed 404(c) determination for

‘the Russo Development Corporation's proposed project (Hackensack
" ‘Meadowlards, Carlstadt, New Jersey).

‘The notice requests public camment on EPA's proposed action and
‘on the envirommental quality of the Russo site. No public hearing

is scheduled in this notice. If the Russo Development Corp.

requests and/or there is significant public interest in a public

hearing, a follow-up notice scheduling a public hearing will be
issued.

The subject public notice will be submitted for publication in
‘the Federal Register and appropriate local newspaper(s) distributed

in the Carlstadt, New Jersey area.
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Public Notice ror Proposed 404(c) Detemmination,
Russo Development Corporation

Mario Del Vicario, Chief
Marine and Wetland Protection

Richard A. Barker, Chief
Permit Administration Branch

Attached is a Public Notice to be published in the New Jersey Star Ledger.
The notice announces the Regicnal Administrator's proposed 404(c) determi-
nation to prohibit or restrict the discharge ot till into wetlands in
Carlstadt, Bergen County, New Jersey proposed by the Russo Development

- Corporation. Section 404(c) procedures require publication ot the public
.notice at least once in a dally or weekly newspaper ot general circulation
(40 CFR 231.3 (d)(1)).

The Public tlotice is also being published in the Federal Register
pursuant to the 404(c) procedures. The notice announces a 60-day camment
period starting fram the date of publication in the Federal Register.
Therefore, we would like to coordinate with you and the Star Ledger in
order to coincide publication in the newspaper and Federal Register.

Otfidé of the Federal Register (OFR) intomms me that publication occurs
within 3 to 4 days of receipt of the notice. As soon as I am intommed of
the projected Federal Register publication date, I will intorm you.

1t you have ahy guestions please contact Katlileen Drake of my staft at
264-5170. Thank you ror you assistance.

Encloéure

cc: Richard L. Caspe, WMD
Charlie Hoffmann, ORC-WGl

2'rm—MwP:K.DRAKE:sg:7/15/87 Disk $2

2WM-MWP  2WMMWP 2WM-HWP
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Level of Etfort Contract with C.E. Maguire Regarding Russo 404(c) Action

Richard: L. Caspe, P.E., Directcr
Water M@ragamnt Division

Herbert, Barrack, Assistant Regional Administrator for
Policy and Management .

As you are aware EPA has initiated a 404(c) action for the unauthorized
discharge of till material into wetlands within Hackensack Meadowlands

by the Russo Develcpment Corporation. As a result, Dave Davis of the
Otfice of wetlands Protection has made a verbal camitment to provide the
Region'with $20,000 to be used for abtaining contractor assistance with
regard to this action. The contractor would be responsible for conducting
a literature scarch and collecting historical infommation on the wildlite
habitat value of the Russo site.

wWith your concurrence, I would like to have these furxis commited tor a level
of eftort contract with C.E. Maguire. C.E. Maguire is presently under
contract with EIB, and I have instructed Mario Del Vicario (MéP8) to
coordanate this action with Bob Hargrove (EIB) should you concur with my
request.. ~ :

In order to expedite the 404(c) action, I would appreciate it if you would
advise me of your decision as soon as possible.

bee: Mario Del Vicario

?M—M““F.C'.:”ULAK:cj 7/16/47
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Attachment A Delivery Order No. 02-010A

Project Otflcer. William P. Lawler Project Monitor: Robert Hargrove

I.

(212) 264-6721 (212) 264-6723

Environmental Impacts Branch
U.S. Envirommental Protection Agency

26 Federal Plaza, Roca 501

New York, New York 10278

Background

The Clean Water Act, 33 USC 1251 et seq., prohibits the discharge of
pollutants, including dredged and fill material, into the waters of
the United States (including wetlands) except in campliance with,
among other things, Section 404, 33 USC 1344. Section 404 authorizes
the Secretary of Army, acting through the Chief of Engineers, to
authorize the discharge of dredged or fill material at specified sites
through the application of envirommental guidelines developed by EPA
in conjunction with the Secretary or where warranted by the econamics
of anchorage and navigation, except as provided in Section 404(c).
Section 404(c) authorizes the Administrator ot EPA, after notice and
opportunity tor hearing, to prohibit or restrict the use of a defined
site tor disposal ot dredged or fill material where he determines
that' such use would have an unacceptable adverse effect on municipal
water supplies, shellfish beds and fishery areas (including spawning
and breeding areas), wildlife or recreational areas.

On March 23, 1987 the Corps of Engineers submitted to EPA and other
federal agencies a Notice of Intent to issue a permit to the Russo
Development Corporation proposing to maintain 52.5 acres of unauthor-
ized £ill, to authorize 5 further acres of fill for the purpose of
constructing warehouse and to require mitigation for the entire 57.5
acres. The Corps has approved Russo Development Corporation's mitigation
proposal which includes enhancement of existing wetlands within the.
Hackensack Meadowlands to provide a 0.5:1 (enhance:lost) value-for-value
campensation for the wetlands lost and a deed restriction securing
permdnent preservation of 23 wetland acres owned by the applicant in
Troy ‘Meadows of the Passiac River basin (i.e., outside of the Hackensack
River basin).

The Regional Administrator notified the District Engineer and the
Russo Development Corp. (May 26, 1987) of his intent to issue a
Public Notice on his proposed 404(c) determination and notified each
that ‘there would be a 15 day consultation period to resolve his con-
cern ‘regarding the significant adverse effects.




II.

aF
N .

The Corps and the Russo Development Corp. responded (May 27, 1987 and
June 10, 1987, respectively) concluding tlat the project did not pose
any unacceptable adverse effects. The consulation period closed on
June 11, 1987. Following a review of responses received fram the
Corps and the applicant, the Regional Administrator concluded that no
new information had been provided and, therefore, he was not pursuaded
that there would be no unacceptable adverse effects from the existing
and proposed fill.

Statement of Work

A. General Requirement
. The contractor will review and summarize existing infommation
i pertaining to the wildlife habitat quality and the occurrence of
- wildlife in wetlands within the Hackensack Meadowlands District
and specifically the Russo project site, in Carlstadt, New Jersey.

B. Deliverables:

1. The Contractor will identify sources of information (e.g., local
- enviromental groups, technical experts/naturalists, and EPA
and HMDC files (including data for DO #02-007 A/B) on the
historical (i.e., within the last 10 years) and current wildlife
occurrence in and habitat quality of the wetlands in the HMDC

district with specific focus on the Russo property in Carlstadt,
N.J.

2, The contractor will review sources of information identified in
! Deliverable 1 by 9/1/87.

3. The contractor will submit to the Project Monitor five copies of a
report summarizing Deliverables 1 and 2 by 9/14/87. The report will
include an annotated bibliography of reviewed literature and
data, and present a camparison of wildlife occurrence and habitat
quality in wetlands of 1) pre-versus post-disturbance conditions
of the Russo property and, 2) both conditions in 1 versus the
current conditions in both palustrine and estuarine wetlands in
the HMDC district.

4& Within a week of receipt of EPA camments on Deliverable 3, the

' contractor will submit to the Project Monitor 25 copies of the final
report which incorporates revisions to the draft report based on EPA
camments.

5. The Contractor will consult with EPA's Project Monitor tor technical
+ direction as needed.




C. Materials Provided by EPA

1. Summary of file history.
2, Information on 404(c) proceedings to date.
3. File and report material fram DO #02-007-A and B

III. Contractor Reporting Requirements:

Progress reports shall be prepared by the contractor for dis-
tribution to EPA and shall cover the work performed within one
invoice period to allow correction with costs incurred by the con-
tractor. In addition, a log of meetings, phone calls, and visita-
tions to reference sources shall be appended to the report. The
contractors shall be prepared to discuss work cawpleted after
submittal of the report with the Project Monitor via telephone calls
or meetings.

Contractor Responsibilities:

The work shall be in accordance the National Environmental Policy
Act (NEPA) of 1969 and its implementing regulations fram the Council
of Envirommental Quality (40 CFR Part 1500-1508), and EPA (40 CFR
Part 6); EPA's 404 (b)(1l) Guidelines (40 CFR Part 230); and EPA

procedures for 404(c) (40CRF Part 231).

Summary of Deliverables and Performance Schedules.

Deliverable Date Due Addresses Copies

*Progress Reports - Within 10 days of Contracting Officer 1
close of invoice Project Officer 1

}Canpletion of Literature Sept. 1, 1987 N/A N/A

‘and Data Review

‘Draft Report Sept. 14, 1987 Project Monitor 5

‘Final Report One (1) week after Project Monitor 25

receipt of EPA's
camments on draft
report



VI. Cost Estimates and Ceilings

A. Labor:
Category Skill Level Est. Direct Labor Hours Rate Cost
Project
Admi nistrator PL-4 12 57.21 686 .52
Project Manager PL-3 80 46 .52 3,721.60
Envirormental
Scientist PL~3 240 44,91 10,778.40
Clerk Typist 48 24.60 1,180.80

B. Other Direct Costs:
1. Travel

a. Per Diem - 25 days @ $75/day
b. Transportation

;2. Report Reproducticn
3. Miscellaneous
C. Other Direct Cost Ceiling Amount:

Delivery Order Ceiling Amount:

Labor Ceiling Amount: $16,367.32

$1,875.00
$1,200.00

$250.00
$307.68

$3,632.68

$20,000.00




APPENDIX

RECORD OF INTERVIEWS




MAGUIRE GROUP INC. MEMO OF TELECON

9/11/87 11:15 AM
Calfér: David Westcott, MGI
P.0. Box 534

Absecon, NJ 08201
(609) 646-9310

Called: Shari Stevens, USFWS

Topic: Russo Tract

Shari said she was not familiar with the tract before it was filled. She
said the 44 acres was already filled and developed when she first went out
there. She went out in response to a violation notification on the 13 acres
beside the 44 acres. She discovered at that time that there had been a 1981
violation on the site.

In 1981, F&W wrote to COE reporting the violation and COE responded. COE
notified F&W that there was a violation, but apparently took no action.

Shari said when she saw the site it was highly disturbed. The site had been
graded and vegetation largely removed. This would be September/October
1985. The next spring when she saw the site it had been vegetated with such
plants as dwarf spike rush and other valuable plants for wildlife. It had a
Phragmites fringe perimeter. The wetland portions were just beginning to
grow vegetation.

Shari said she has seen Great Blue Herons, Cattle Egret, and Great Egret on

the “site? - She has also seen Harrier hunting on the Empire Tract directly
adjacent and classified the Russo Tract as good Harrier hunting ground

because of the large rodent population it supports. -

She 'said she has also seen pheasant there and song sparrow, swamp Sparrow,
mockingbird, and redwing blackbird. She said she has heard, but not seen,
bobwhite quail on the site. She said the area is suitable for marsh wren
nesting. Bob-o-link, an endangered species, has also been seen on the
Empire Tract adjacent to the site.

She has seen Mallards, Blue Teal, Black Ducks and Gadwall there. She said-
Don: Smith told her there were breeding Mallards and Black Ducks there.

She?said that what is out there now is a diversity of habitats which is
extremely valuable given the dominance of Phrag. in other areas. If this
came in as a retroactive application, F&W would have to deny it.

Shari said she asked Bill Zinny of NWI to take a look at the site about a
year ago. He did so at her request, providing her with a map drawn from the
1978 photography showing wetland in the area. She agreed to see if she
could find this and send me a copy.




I thanked her for her assistance. She said call her again if she can be of
furti:,her help.



MAGUIRE GROUP INC. MEMO OF TELECON

9/8/87 3:20 PM
Caller: David Westcott, MGI
Called: Don Smith
. Hackensack Meadowlands Development Commission

(201) 460-1700

Topic: Russo Tract

I asked Don if he was familiar with the Russo Tract before filling occurred.
Don:said he hunted and trapped the Russo Tract before the area was filled.
I asked how he would characterize the vegetation. He said it was mostly
panicum and bluejoint with some phragmites. Two small ponds near Fraterelli
in SW corner. Two together amounted to about a quarter of an acre. Water
was 10 - 12" deep and seasonal.

A few muskrat were on the site. Mostly upland species, rabbits and
pheasant. Don said the tract was more like the grass and shrub fields in
the Losen Slote basin that the phragmites of the Empire Tract.
When Commerce Boulevard was constructed, the topsoil on the site was
stripped off and one to one and one-half feet of the topsoil was removed.
It was stockpiled on site. At least one pile of soil still remains. This
led to impoundment of "sheet water" an inch or two deep after rains. This
would dry off after a few days. Road did not lead to overall flooding of
the meadows.

I asked about the area east of Central Blvd. where the fill has most
recently been placed. Before placement of latest fill, that area was mostly
panicum and bluejoint, not solid phragmites. Excavation has changed the
vegetation there. Don said he has trapped muskrat from the tract. He said
there are racoons in the area also, but he has not tried to trap them. Leg
hold' traps are prohibited in New Jersey. He is reluctant to risk losing a
live trap in the area.



MAGUIRE GROUP INC. MEMO OF TELECON

9/8/87 11:15 AM
Caller: David Westcott, MGI

Called: George Potera
Environmental Resources Management
999 West Chester Pike
West Chester, PA
(215) 696-9110

Topﬂc: Russo Tract

I asked George if he was familiar with the Russo Tract and described its
location. He said he is familiar with tract. Said the Empire Tract is
"pure Phragmites". Said this is characteristic of Hackensack Meadowlands.
ERM was a subcontractor to Grenier Engineering Science, Tampa, FL (813)
879-1711.

Grenier was overall site contractor. Gerry Roberts or Rick Morse who works
for Gerry would know about report. They are in the process of finalizing it
still. George worked on project about two years ago. Said there was some
fill placed in the area south of Commerce Blvd., but the balance of the area
was marsh.

I asked about vegetation. George said the fill along Commerce Boulevard was
excess material from road construction. Balance of tract was largely
undisturbed marsh.

He has walked the site and flown with a helicopter. Vast bulk of the area
was Phragmites. Phragmites dominated. Some very narrow marsh mallow fringe
along the Moonachie Creek. Near the Turnpike there was some marsh grasses
(said manna grass). George said he would have noticed if there was any
significant amount of other vegetation.

George said he gained access via the ditches and via a helicopter. This was
used to ground truth analysis performed from aerial photographs taken in
1983. George dug out the photographs and said he had mapped the area as
phragmites. He told me about the turnpike causing "environmental stress"
through flooding.. George was senior biologist on the project.

I asked about wildlife. George said he saw numerous ring-neck pheasants.
Clearly a breeding population. Lots of rabbits. Fox scat but no foxes.
WWTP' lawns support large population of Canada Geese. George said the area
had changed some of his preconceptions about the value of Phragmites for
wildlife. It actually seemed to support a very diverse wildlife population.



MAGUIRE GROUP INC. MEMO OF TELECON

9/11/87 1:30 PM
Caller: David Westcott, MGI

Called: Richard Kane
! Director of Conservation
NJ Audobahn
Sherman Hoffman Sanctuaries
Bernardsville
(201) 766-5787

Topic: Russo Tract

Mr. Kane said he had no first-hand knowledge of the Russo site. He said he
is not immediately aware of any members who would likely have first-hand
knowledge of the site.

He suggested we contact Bergen County Waterfowlers. He recommended we talk
to Don Smith. He said his information pertains mostly to the areas south of
Route 3. There is less information available on the sites north of Rte 3.

Mr. Kane suggested we call some of the other local conservation organiza-
tions for information. He suggested we talk to the Hackensack River
Coalition also.

I thanked him and said we would be happy to hear from him if he should come
upon any further information which might be of use. I suggested that he
call Mario with any further information.



MAGUIRE GROUP INC. MEMO OF TELECON

9/8/87

Caller: David Westcott, MGI

Called: Frattarelli Bros. Top Soil
206 Washington Ave., Carlstadt
(201) 438-5288

Topic: Russo Tract

11:00 - I spoke with Jeanette. She said Mr. Fratarelli (Jim) would not be
available until later this afternoon. She asked what I want, offered to
help. I explained purpose of call. She said she knows the tract and Jim
did farm it at one time. She suggested I call back about 4:00 pm when Jim
will be back.

4:20 - I called back. No answer.




MAGUIRE GROUP INC. MEMO OF TELECON

Field Visit Report
9/9/87 RUSSO TRACT
To:‘%Bergen County Mosquito Control Commission

By: . Dave Westcott & Clint Webb

10:35 - Visited the Bergen County Mosquito Control Commission. Buddy
Erenberg out in the field. Expected return at 11:00. Examined aerial
photograph taken 4/7/51 of Meadowlands.

Note that lands in project area east and west of Washington Ave. (Rte 503)
is clearly agricultural. No agriculture evident east of Moonachie Creek.
Small light~colored mounds all along Moonachie Creek look like dredge spoil
or muskrat mounds. Mosquito ditch running NE and SW south of site drains to
Moonachie Creek. 01d oxbows evident beside the Creek south of the site.

Buddy arrived at 11:00. He showed us a variety of maps of the area. We
took photostats of 1914 and 1916 maps. These show narrow upland fringe east
of Washington Ave. (then Moonachie Ave.). 1914 maps show white cedar south
of site east of Moonachie Creek.

Buddy suggested that Carlstadt Sewer Commission might have good mapping
because they put in a sewer line recently. Commerce Ave. originally ended
west of the creek. It was later extended. He said the piles adjacent to
the ditches are cast off dredge spoils from digging the ditch. Buddy
confirmed that the area used to burn periodically. He said the fire

dcpdktmentﬂdoeSn't try to put out these fires. They merely protect the
edges of development.

We took pﬁgg;;tats of several maps provided by Buddy.




MAGUIRE GROUP INC. MEMO OF TELECON

REPORT OF FIELD VISIT
RUSSO TRACT

9/9/87 D. Westcott & C. Webb

Aftér visiting the Bergen County Mosquito Control Commission (see separate
report), we went to HMDC for the purpose of reviewing their files on the
Russo Tract. We arrived there just shortly before noon.

We were assisted there by Debbie Lawlor. She and "Aaron" pulled all of the
HMDC files related to Russo Development Corporation. We examined these and
photocopied excerpts from those files pertaining to properties on Commerce
Ave. and Central Ave.

There was little material of any value for our investiéations in these
files. We did copy soils and foundation studies prepared for Lawrence Russo
by Biggs Engineering.

We obtained stereo aerial photography from 1969, 1978, March of 1985 and
September of 1985 for review. I used the 1978 aerial photography to prepare
vegetation maps. I sketched the vegetation boundaries directly omn diazo
prints of the 1978 photography. Overall, the vegetation patterns are quite
clear when viewed in stereo. We were not able to obtain the photo pairs,
but we did make photostatic copies of them.

We chatted briefly with the head of drafting while looking for maps of the
area. He provided us with a vegetation map prepared by his predecessor in
"the mid 1970s".

We also inquired about reports prepared by Don Smith and Mark Krause
‘reporting on the history of mosquito ditching in the meadowlands. Debbie
was not aware of any such report.

We departed HMDC at about 4:20 PM.




REPORT OF MEETING

Meeting Date: September 17, 1987
Meeting Place: Jim Fraterelli's office, Carlstadt, NJ

Purpose: Interview Jim Fraterelli with regard to past comnditions on
the Russo Tract

Attendees: Jim Fraterelli; Chris Mason & David Westcott of Maguire Group

. We explained to Mr. Fraterelli that we were investigating the Russo Tract
for EPA. He said he was somewhat familiar with Russo's permit problems
on that site. We told him we were particularly interested in his
recollections of site conditions prior to filling. He said he and his

. family have lived and worked in the immediate vicinity for many years.
Portions of the Russo tract, and two nearby tracts (belonging to Lynch

. and Escalano) were farmed during Fraterelli's life. The last farming

" took place about fifteen years ago. Fraterelli said his family grew
.mostly flowers and some vegetables while adjoining farmers grew mostly
truck crops (vegetables). These farms were mostly located right off of
'Washington Avenue, west of Moonachie Creek, although Fraterelli's family
did farm some of the area directly across the creek. In addition to
.cultivated crops, Mr. Fraterelli said that both salt hay and blueben were
‘cut from fields farther to the east of Washington Avenue.

When asked about surface water ponding on the site Mr. Fraterelli said
the area was "...meadows, not too wet, with mostly grasses", and that
there were '"patches of Phragmites in puddles of water" on parts of the
site. He said the tract would be flooded once every year or so during
and after bad storms. He said the fields were favored by hunters because
of the abundance of game, and that a gun club owned property nearby.



REPORT OF MEETING

Meeting Date: September 17, 1987
Meeting Place: William Van Saders home, Little Ferry, NJ

Purpose: Interview Bill Van Saders with regard to past conditions on
“ the Russo Tract

Attendees: William Van Saders, Chris Mason & David Westcott of Maguire
Group

We explained the purpose of our research and asked Mr. Van Saders to
recount any recollections of the Russo Tract. He said he was very
familiar with the Russo Tract and the surrounding area since his family
had farmed several tracts in the area and he has hunted the Russo Tract
and adjoining parcels for over fifty years. We all decided it would be
good to drive over to the Russo Tract so Mr. Van Saders could point out
particular areas he was talking about. We did so. He said that only
Fraterelli and one other farmer had cultivated small tracts to the east
of Moonachie Creek. The area to the east to the creek was mostly "wet
meadow and blue ben", specifically, a mixture of "cat~-tail, foxtail,
grassland and blueben'". When asked how wet the Russo Tract was prior to
filling, he said that large areas would flood once or twice a year after
storms but that the flood water would drain away in a day or two. He
said the site was wet enough that he always wore boots when hunting the
site, and that conditions were wet enough towards the south and east
sides of the site that he occasionally took ducks from small pools which
occurred there.

He said the Russo Tract was "a real good place to hunt because of the
variety" of wildlife. He hunted pheasant, rabbit, and duck on the site.
Specific ducks he has seen on the site are mallards, black ducks, and
teal. ‘Other birds he has seen there include woodcock, rail birds and
marsh hawk (northern harrier). He also said he even found a dead bald
eagle frozen in the vicinity of the site in the winter of 1934. The
variety of wildlife remained good up until recent times. Mr. Van Saders
said he stopped huntimg the site when nearby warehouse employees called
the police because he was hunting near their building with a shotgun.



Teléphone Communication
Don; Smith - HMDC
June 18, 1987 - K. Drake

Re:' Historical Account of the Russo Site

I spoke to Don on the certification of George Cascino accounting
characteristics of the Russo site. -

Re: harvesting hay. A farmer and son harvested salt hay prior
to and 2-3 years only after placement of dikes along the
Hackensack River. Subsequent to that, farmers may have harvested
blue joint grass. Thought farming efforts simply tilled soil;
did not change soil.

Re: hydrology. Cascino maintains that efficiency of surrounding
dikes, tidegates and mosquito ditches kept area dry and free from
ponding. Don stated:

1) after severse storm events and hurricanes there was back-up
from Moonachie Creek tide gate and overflow on site. Not
annually.

2) Subsequent to warehouse construction (north of Empire Road, to
the northeast of Russo'’s warehouses) some drainage ditches had
been blocked and ponds near those warehouses had developed - fed
from upland runoff. Otherwise there were only a few ponds on i
site.

3) During the NJ Turnpike western spur construction, the NJTA
surcharged the drainage ditches with sand, and the Russo site, in
fact the entire Empire tract, had standing water. Good duck use
during that 3 year period (1969-1971). At the close of NJTA work
the ditches were re-dredged and the site was well drained.

4) Subsequent to the turnpike the Sports Authority complex was
installed. Siltation resulted in the c¢reek into which drainage
from Russo site fed. The mosquito ditches remained unmaintained
from NJTA period on and exhibited some settling in.

5) In the dry years (non-storm events), the site frequently
burned (nearly yearly fires).




APR 1 6 1987

Deciision to Issue a Department of Army Permit to Russo Development Corporation.

/sl Christopher J. Dagget:
Christopher J. Daggett

Regional Administrator

Lawrence J. Jensen
Assistant Administrator

I am writing to you in response to the decision letter dated March 23, 1987
by Colonel Marion L. Caldwell, Jr. to issue a Department of the Army
Permit to the Russo Development Corp. This after-the-fact pemmit maintains
as campleted the unauthorized discharge of fill material into 52.5 acres
of rreshwater wetlands and authorizes the placement of till material into
an additional five acres of freshwater wetlands for the purpose of

office/ warshouse construction.

It is our detemmination that the proposed 1:2 value for value wetland
mitigation proposal does not campensate for the loss of the 57.5 acres of
wetlands and is inconsistent with both Region II and New York District
practices. Region II has made every attempt to work with the New York
District to resolve this matter, but has been unsuccessful.

I am very concerned with the potential precedent setting implications of
the New York District's determination to issue a permit over our objections
and.to reward an applicant for an unauthorizea activity. Had this proposal
been made prior to any illegal activity, Region II would have recamnended
denial or if the 404 (b)(l) guidelines were met, we would have sought, at
a minimum, 1:1 value for value coampensation.

My staft informs me that this action meets the criteria for elevation
undér the Memorandum of Agreement (MOA) dated November 12, 1985 between
the Environmental Protection Agency (EPA) and the Corps of Engineers
(COE). Therefore, in accordance with the MOA, I request that you proceed
with this referral. Attached is the transmittal letter which refers the
404 (g) action to the Assistant Secretary of the Army.

Atqachment

beca: Richard L. Caspe (WMD)
Mario Del Vicario (WM-miP)



UNITED STATES D.~ARTMENT OF COMMERCE

National Oceanic and Atmospheric Admininntlnn
NATIONAL MARINE FISHERIES SERVICE

Northeast Region

Federal Building .
14 Elm Street R
Gloucester, MA §1939-3799 P

.

2 oy v

Colonel Marion L. Caldwell
District Engineer

New York District

U.S. Army Corps of Engineers
26 Federal Plaza

New York, New York 10278-0090

Dear Colonel Caldwell:

I have examined your letter and accompanying information dated March 23, 1987,
which discusses your intent to issue a Department of the Army permit on behalf
of Russo Development Corporation to maintain 52.5 acres of fill on wetlands
and to fill an additional 5 acres of wetlands in the Hackensack jMeadowlands
adjacent to Moonachie Creek and several unnamed tributaries in Carlstadt,
Bergen County, New Jersey.

our major disagreement with your decision is your acceptance of the
applicant's mitigation plan. As described on page 1 of the Memorandum for the
Record (MFR) as well as in previous correspondence, mitigation consists of a
deed restriction on a 23-acre wetland at Troy Meadows and an offer to enhance
same yet-to-be-found wetlands near the project site at a §.5:1 value-for-value
ratio. Those conditions and the lack of overall specificity remain
contentious.

Many agencies admit that the project site wetlands and associated resources
have minimal values compared to other coastal wetlands. However, it should
not be forgotten that, in spite of such evaluations, they are functioning
wetlands with great potential for improvement. In fact, site visits show them
to be non-tidal palustrine wetlands because of man-made dikes which preclude
tidal inundation. Were the dikes to be breached, it is likely that habitat
values would increase dramatically. This is typical of many wetlands in the
‘Meadowlands where tidal inundation is precluded or controlled through physical
contrivances. Unfortunately, the commonly used wetland evaluation systems do
not adequately recognize potential productivity.

Page 12 of the MFR discusses an informal agreement to resolve these issues by
workmg toward a mitigation plan with no net loss of wetlands. With the Russo
project, this is not a perfect solution since it condones unauthorized filling
and allows additional filling for a project which has no relevance to water or
water access. However, it is an approach which is somewhat more reasonable in
balancing public costs with public benefits, and one that is certainly
preferable to the proposed plan.
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The MFR implies that all three federal resource agencies had to agree to work
toward the informal agreement or it would not be pursued by your office.

Based on that philosophy, the Corps dropped the concept when the U.S. Fish and
wildlife service declined to pursue the agreement. Although only two agencies
remain interested, we urge the Corps to reconsider its decision. Without an
established informal agreement, the public benefits of valuable resources will
not be’ served.

In light of our finding that the mitigation plan is inadequate, we continue to
object to issuance of a permit. However, since this is a project which more
closely affects resources and policies of other agencies, we will not pursue
further review of your decision. Should EPA decide to exercise oversight
authority under Section 494(c) of the Clean Water Act, we will provide
technical assistance as requested.

Sincerely Yours,

signed Jon C. Rittgers

‘Qh( Richard H. Schaefer
Acting Regional Director



United States Department of the Interior

FISH AND WILDLIFE SERVICE
WASHINGTON. D.C. 20240

ADDRESS ONLY THE DIRECTOR,
FISM AND WILDLIFE SERVICE

‘ APR 1 7 "9RY
In Rép1y Refer To:
FWS/ES
‘Memorandum
Tos . Assistant Secretary for Fish and Wildl{fe and Parks
Froms Director

Subject: Permit Referral - Russo Deve1opmeﬁt Corporation, Unauthorized
‘ and Proposed F1111ng of Wetlands, Hackensack Meadowlands, Bergen
County, New Jersey

Attached 1s a letter to the Assistant Secretary of the Army (Civ{il Works)
requesting higher level review of the subject permit. This request is
based on the need for a policy level review of issues of natfonal
significance, specifically the Army Corps of Engineers' policy in dealing
with projects that contravene the provisfons of section 404 of the Clean
Water Act. At issue is the continued fi11ing of wetlands over a perfod of
several years during which, despite numerous reports of the unauthorized
activity by the Service, the Corps failed to exert i{ts enforcement
authority.

Referral of this issue is extremely important not only due to the potential
cumylative impacts of similar actions by the District Engineer, but also to
support the Environmental Protection Agency (EPA). We understand that the
EPA 1s also referring this permit decision under section 404(q) and s
requesting a mitigation plan similar to that proposed by the Service.

This;referra1 letter 1s due 1n Assistant Secretary Dawson's office by

April 20, 1987.

Attachment
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United States Department of the Interior

OFFICE OF THE SECRETARY
WASHINGTON, D.C. 20240

April 20, 1937

Mr. Robert K. Dawson -
Assistant Secretary of the Army

(Civi1l Works)

Department of the Army

Washington, D.C. 20310

Dear Mr. Dawson:

This 1atter concerns public notice (No. 12360-85-690-J1) 1issued by the

New York District, Army Corps of Engineers (Corps) on August 28, 1985,
describing an application for a section 10/404 permit by Russo Development
Corporation. The applicant wishes to retain nnrtuthorized fi11 material
placed on.52.5 acres of wetland and to deposit an additional 5 acres of
fill 1nto wetlands adjacent to the existing violation at the applicant's
facilities 1n the Hackensack Meadowlands, Carlstadt, Bergen County, New
Jersey. I request your review of the District Engineerts decision on this
matte? as provided for in the 1985 Memorandum of Agreement between our
agencies. .

The Hackensack Meadowlands District represents the last remaining expanse
of wetlands in this portion of the State. Once extending over most of the
19,000 acre district, the Meadowlands have been drastically reduced by
development. The remaining 7,000 acres of wetlands provide habitat for
many species of waterfowl, wading birds, shorebirds, passerines and raptors.
Since the Meadowlands are along the route of the Atlantic flyway, they are
used extensive1y durfng migration.

The criterion for elevation {s the necessity for policy-level review of
1ssues‘of national significance, specifically the Corps' policy in dealing
with those who contravene the provisions of section 404 of the Clean Water
Act. In this case, wetland f11ling occurred over a period of several years
during which, despite numerous reports of the unauthorized activity by the
U.S. Fish and Wildlife Service (Service), the District Engineer failed to
exert his enforcement authority. In spite of the above, the District
Engineer now intends to authorize the existing fil11 and to allow the
deve]oper to p]ace additiona] f111 on wetlands.

The District Engineer's decisfon to 1ssue an after-the-fact permit {s based

.on his determination that the warehouses constructed on filled wetland are

"...serving the public benefit by creating positive economic benefits...”
and outweighs the adverse environmental impacts. However, the economic
argument presented {s contingent upon the existence of the unauthorized




‘.amicabie resoiution.

fi11. Allowing the presence of an il1legal f111 to influence the public
interest decision sends a clear signal to future developers that by
completing their projects without authorization they will assure future

permit 1ssuance.

In addition. the District Engineer {s unwilling to require adequate
compensation for the existing fi11 as per the recommendations of three
Federal review agencies, a decision again based predominantly on economic
factors. The District Engineer has specified that 50 percent of the
pre-project habitat value 1s the maximum compensation he will require.
because 1t represents the maximum amount of compensation that the permit
applicant can afford to provide. This 1ine of reasoning 1s contrary with
the objectives of the Clean Water Act and the Fish and Wildlife Coordination
Act; subordinates the protection of public resources to the convenience of
the applicant; assures continued losses of public resources without adequate
biologically justifiable mitigation, and contradicts the ietter and spirit
of the Memorandum of Agreement between our agencies.

The mitigation proposal as outlined by the Service (1:1 compensation for
the fish and wildlife resource values associated with the 44~acre parcel
of filled wetland currently supporting warehouses, removal and restoration
of tha 8.5-acre undeveloped fi111 and denfal:ot the requested additional
5-acre f111) would compensate for the 1oss «f niebitat resulting from the
unauthorized f111ing of wetlands. The economic benefits of committed
capital and existing construction by the applicant can still be real{ized
wvhile concurrently mitigating impacts to resources. Implementation of
mitigation and permit issuance are not mutually exclusive and, although
economic benefits to the applicant need to be considered, they need not be
maximized at the expense of public fish and wildlife resources.

In conciusion. I request that you review the decision to issue this
section 10/404 permit, and require the District Engineer to include the
mitigation proposal as outlined by the Service as a condition for an
after-the-fact permit including 1:1 compensation for the fish and wildlife
resource values associated with the 44-acre developed parcel, removal and
wetlands restoration of the undeveloped 8.5-acre f111 and denial of the
additional S-acre fi11. The precedent to be set by the existing permit
1ssuance could have significant adverse impacts on fish and wildlife
reseurCes. and on the success of the section 404 permit program {tself,

I appreciate your consideration of this matter and look forward to an

“Sincerel .

sistant Secretary for Fish
- and Wild11fe and Parks ’
Enclosure M




FOUR POINT STATEMENT

Russa Development Corporation
IllegaI F111 Permit Elevation

1. ‘Project Description

The applicant seeks approval to retain 52,5 acres of fi11l placed in wetlands
without prior Army Corp of Engineers (Corps) authorization, and to place an
additional 5 acres of f111 in wetlands adjacent to the existing violation.
Applicant proposes to mitigate for lost wetland values by providing compensation
. on a 0.5:1 basis and deed-restriction of an existing wetland tract in another
basin. The purpose of the f{11 1s to create fastland for construction of
commercial buildings. Of the 52,5 acres of existing fi111, 44 acres are currently
occupied by tenanted buildings, the remaining 8.5 acres of f111 are

unoccupied. The 5=acre area proposed to be f{lled supports additional

wetlands, including a vegetated shallow water non-tidal pond.

2. Resources -

The 57.5-acre tract previously consisted of palustrine emergent wetlands,
dominated by common reed. The National Wetlar laventory originally

designated the area as estuarine emergent, Lu. wue to the {nfluence of tide

gates and other man-made obstructions, tidal {nundation of the area ceased
approximately 60 years ago. The project site is adjacent to an approximate
200-acre tract of wetlands, also palustrine emergent and supporting predominantly
common reed., The 3~acre pond now established on site was formed as a result of
excavation assocfated with the 11legal activity. The pond {s vegetated with
cattails, dwarf spikerush and Juncus spp. and provides habitat for breeding
waterfowl and wading birds. N

AIthough most of the wetlands on site probably had moderate to low value for
wildl{fe due to the existence of a common reed monoculture, the pond area
provides higher value by contributing to habitat d1versity.

3. Fish and Wild11{fe Enhancement Issues

_ Our major objection to the district's decision to 1ssue this permit {s the
precedent to be set by authorizing an {l1legal fi11 and allowing placement

of additional f{11 based on economic factors relating to the presence of the
ex1st1ng violation. This action appears to encourage illegal activity since
the mitigation required {s less than would be acceptable had the project
gone ‘through the Federal review process. Future applicants may use this

‘ decision as Justification for providing less than value-for-value mitigation.
Considering the extensive development pressure already on wetlands, this
action would be interpreted as an invitation for -meore i1legal filling at
m1n1ma] cost to the violators,




The%bas1s of this elevation is the need for policy level review of the
following {issues:

a. The need to review the District Engineer's policy for dealing with

those who violate Federal law. This 11legal activity was first reported to
the district by the Service in 1981. The district responded in writing that
subsequent to district inspection it was determined that a violation did exist
and that the owner had been directed to cease work. No further correspondence
regarding the violation was received. In 1984, the case was again brought to
the district's attention as one of the cases documented in the Service's
wAssessment of the Corps of Engineer's Section 404 Permit Program 1 Northern
New Jersey", Again, no significant effort was made to investigate the
violation, In 1985, district inspectors visited the site, but were unable to
make a conclusive determination regarding jJurisdiction. Filling and
construction activities continued until a Cease and Desist Order was finally
{ssued. The District Engineer now intends to authorize a violation that has been
continuing in excess of 5 years and further states his intention to allow the
violator to f111 an additional § acres of wetlands.

b. The precedent to be set by {ssuance of this permit would encourage
developers to proceed with projects i1n wetlands prior to obtaining Corps
authorization since this permit establishes that the econami¢cs of having the
existing f111 play a major role in the Corps public interest determination.

To 11lustrate, the District Engineer's Statement of Findings contains a
considerable discussion of the amount of mcncy the applicant could lose {f this
permit were denfed due to the expense of ¢e&i-sving the 11legal fill which he -
placed without Corps authorization. Further, the District Engineer goes on to
state that the adverse impacts upon the public interest assocfated with permit
denfal are "mostly socio-economic" and outweigh the adverse impacts on the public
intérest associated with the loss of the wetlands on site. The violator
proceeded with construction at this site without prior Corps' authorization.

His venture represents speculation and should not be a major factor in the public
{nterest determination.

¢. Issuance of this permit as proposed would authorize 52.5 acres of

111ega1 fi1l. Mr. Russo has refused to provide adequate mitigation for the
existing violation, yet this permit {f 1ssued, would allow the fil1ling of even
more wetlands. We do not believe the economic benefits of an individual
shou]d not take precedence over the public benefits provided by wetlands,

d. ' Faflure to give full consideration to recommendations during the review
process. Throughout the negotiations on this project, the Service, Environmental
Protection Agency and National Marine Fisheries Service have specified conditions
that vou]d remove obJections to issuance of this permit.




Recommendﬁtions for Resolution

The District Engineer's decision should be reviewed at a higher level. This
Department recommends that a permit not be issued for this project as
proposed. The violation case should be resolved by requiring:

(1) value-for-value compensation for the existing occupied fi11 (44 acres),
(2) removal of f111 material and restoration of the 8.5 acres of unoccupied
f111, and (3) denfal of authorization for additional fill,

4. Field and Regional Office Coordination ..

.

— -

Manch_Zﬁ;Llﬂ&l The Fish and Wild1{ife Service (Service) confirms a
February 19, 1981 visit by Service personnel to the New York Corps District

- advising them of a violation.

: The Corps! responds to the Service that their inspection had
revealed that a violatfon did exist. Letter further stated that the property
owner had been directed to cease work at the site and that the case would be
processed:according to regulation.

"Assessment of the Corps of Engineers' Section 404 Permit Program
in Northern New Jersey,™ discusses this project on pages 96-98.

Request from the Corps for the Service comments ‘on violation
and review of Summary of Facts.

August 28, 1985 Corps {ssues Public Notice # 12360-85-690-J1 describing
application to retain 52.5 acres of 11legal f111 and placement of additional &
acres of f111 by Russo Development Corporation.

Sept. 30, 1986 Environmental Protection Agency (EPA) responds to Public
Notice recommending 2:1 mitigation for entire project parcel.

Dec;;i;_lﬁﬁi * The Corps! letter to the Service transmitting mitigation plan
involving enhancement of a 16-acre parcel owned by the Township of Lyndhurst.

. Dec. 24, 1985  The Service responds to mitigation proposal: insufficient to

compensate for the damage done.

March S, 1986  The Corps transmits to the Service the detailed mitigation
package. '

March 19, 1986  The Corps requests final agency comments.

The Service responds to the Corps: compensation 1s inadequate,

Apcil 10, 1986
" deed-restriction in Parsippany 1s {nappropriate. Maintained position for full

compensation for exi{sting and proposed fi1l. If applicant does not accept., we
recommended denial of a permit for further fi11, removal and restoration of the
unoccupied f111 and fines be levied for the remaining 11legal f111,



July B, 1986  Interagency meeting with the Service, EPA, and the Corps to
discuss subject project. The Corps {ndicated that they were leaning toward
i{ssuance of a permit. The Service maintained that its objections would stand

until 1:1 mitigation was achieved.

The Corps issues a Preliminary Permit Decision (PPD).
Indicatad that despite the recommendations of all the review agencies, the Corps
would 1ssue permit for legalization of the 44 occupied acres, allow construction
on the 8.5 filled acres and allow the remafning S-acre pond/wetland to be filled.
In exchange, the applicant would provide mitigation for 50% of the value of the
site before the project commenced.

Oct. 16, 1986  Interagency meeting with the Service, EPA, Corps, applicant,’
attorneys for applicant, and consultant for applicant. This meeting constituted
informal consultation under the 1985 Memorandum of Agreement (MOA). The
applicant offered mitigation for 25-30 acres of the parcel, he did not believe
that lhe should have to mitigate for the entirs 57.5~-acre parcel. The Corps
requested all agencies to provide acceptable i=nditions for permit issuance

within 15 days. .

20, The Service responds to PPD recommending removal and restoration
of the 8.5-acre unoccupied 111, and full mitigation for the remaining 44 acres
and no f111ing of the 5.0-acre pond/wetland.

Dgn‘;ZZ;_lsﬂﬁ The Corps transmits Notice of Intent To Issue (NOII),
Commencement of formal consultation period.

, Acting Regfonal Director (Service), requests that NOII not be
published.

Jan, 6, 1087 Meeting between Regional Office (Service), and North Atlantic
Division Engineer 1n accordance with the 1985 MOA.

lnn.;14;_12&1 The Division's letter to Acting Regional Director (Service),
stating that Division had directed the District to reevaluate decision with
respect to specific parts of the record.

March 23, 1987  The Corps transmits NOII, and revised Statement of Findings,
Environmental Assessment and 404(b)(1) Compliance Analysis.

A “11 9,.1987  Regfonal Director (Service), requested elevation.
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Summary of CQOE Documentation Suppérting the Decision to
Issue a Pemit to Russo Development Corp.
Submitted March 23, 1987

AVAILABILILTY OF PRACTICABLE ALTERNATIVES

I. No Action

II.

a)

b)

o

a)

e)

£)

9}

hy

Administrative Record includes information fram applicant which
justifies the need for additional fill into 5 acres of waters of
the U.S.

Applicant has secured "most necessary government approvals”.

Considerable effort and expense has been expended by the applicant
on site plans and obtaining approvals. ’ .

The applicant had purchased all steel necessary for construction
of a proposed seventh warehouse prior to issuance of Cease and
Desist. Steel work is custam designed, not salvagable, and is
being stored.

For marketability reasons construction should occur on 13.5 acre
location as close to the intersection of Central and Cammerce
Boulevards. 1

Earlier facilities were poorly designed. Marketability would be
enhanced by being as far away fram these as possible.

Non-contingent contract to purchase signed January 9, 1985
prior to issuance of March 25, 1985 QOE Cease and Desist.

January 21, 1987 site visit to unfilled portion of site;
determination that habitat of average value. On this basis
discharge of fill would not have an unacceptable impact.

Minimizing Activity - Removal of 8.5 acres of fill on Lots 66.01 and
66.02.

Econauc Loss to Applicant

a)

Monies on land purchase, developing engineering plans, and partial

. construction in excess of $1 million.

b

c)’
| adverse impact the aguatic environment.

a)

Purchase price of 13 acre tract = $300,000/acre
Fill discharge which has occurred has not had a substantial

Would not acheive the basic project purpose.




III. Camplete Fill Rembval

‘Not practicable. Adverse econamic impact upon applicant, build? ..
tenants and employees. Losses in the millions.

IV. Alternate Sites

a)
b)
c)
d)
e)
)

e)

£

Service area is Metropolitan New Jersey and New York area.

Campanies are migrating to the Meadowlands and proximate areas
because these areas are ecommically viable for expansion and
relocation.

Unnamed case example in which the Meadowlands was the only
econcmically viable location.

Primary reason for location by tenants is close proximity of
major access routes.

Business indicates a specific desire to expand and relocate
in Hackensack Meadowlands.

Russo a middle business man whamn potential tenants who
want to locate in the Meadowlands approach.

Conclusion that reasonable area to search for minimum of 10
acres is 5-mile radius of project site and any location within
the Hackensack Meadowlands beyond this radius.

1) Real Estate consultants' affadavit in which 6 sites identified
but not available because: -
a) existing envirommental problems.
b) proposed sale of two sites for devlopment by developers

¢) proposed rezoning
d) lack of major roadway accessability

2) COOE study for dredged material disposal sites provides
further indication of the scarcity of sites.

3) (OE recognizes that other sites beyond the 5-mile radius
may be available but those areas would not be as accessible
to the major arterial roadways serving the northern N.J. and
N.Y. area. Therefore not practicable to fulfill project purpose.

Conclusion: no available alternate sites within z reasonable area
beyond the Meadowlands.
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No alternate sites within Hackensack Meadowlands District

1) Already developed.

2) Acreage tooc small.

3) 140 acres left is unavailable due to legal problems.
4) 207 acres not for sale or access to applicant.

5) Remaining area already classified as wetland.

POTENTIAL IMPACTS ON PHYSICAL-CHEMICAL CHARACTERISTICS

Substrate

a)

b)

c)

The direct effect of filling has been the loss of 52.5 acres of
palustrine emergent wetlands.

Fill consists of shotrock, a mixture of clean dirt and rock.
Additional fill would be fram same source. No adverse impacts

expected other than the adverse effects form the direct loss
of 57.5 acres of wetland.

POTENTIANAL IMPACTS ON SPECIAL AQUATIC SITES

a)

b)

c)

d)

K]
52.5 acres of filled wetlands were of low value. That loss
constitutes onaly a minor adverse impact.

5 wetland acres to be filled are of moderate value therefore
£ill would likewise be a minor adverse impact.

These impacts would be partially offset.

Impacts are minor in nature and are not expected to contribute
to significant degradation of the aquatic ecosystem.

ACTIONS TO MINIMIZE ADVERSE EFFECTS

a)

b)

No substantial adverse effects have resulted fram the discharge
of £ill

Applicant employed all practicable measures to minimize the adverse
effects of fill

1) Alternatives analysis proves no practicable alternatives to
filling all 57.5 acres.
2) Providing mitigation is only means to minimize adverse impact.




ey

MITIGAION

a)

b)

c)

Permanent deed restriction on 23 acres parcel of wetlands in Troy
Meadows, Morris County, N.J.

1:2 value for value compensation for the 57.5 acre site.

1) Great expense of securing land in the Hackensack Meadowlands
District and nearby areas in northern NJ.

2) In view of this information and nature of project site the
mitigation provides a reasonable degree of campensation
for loss of 57.5 acres of low to moderate value wetlands.

Reliance on 1981 red and green map



EPA POSITION
° Alternatives Analysis

COE conclusions remain unsubstantiated in terms of the specifics of
cost, technological feasibilty and logistics. /

The alternatives analysis argues a preferred alternative ratherﬁf
the practicability of alternatives.

Conclusions rely on economic agruments which do not account for
profits gained fram the six warehouses which EPA has not requested
be removed.

° Potential Impacts

404(b)(1) Guidelines Subparts b through g directs that the loss of
wetlands functioning as wildlife habitat and in water purification is
a significant adverse effect.

Adamus Function and Value Assessment results on the 52.5 acres

argue a high likelihood that the site functioned as wildlife habitat
and in sediment toxicant retention. Assessment results for the remain-
ing five acres argue a high liklihood that these wetland acres function
as wildlife and fisheries habitat and in flood flow alteration.

° Mitigation

1:2 value for value campensation does not minimize a significantly
adverse effect.
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% . WASHINGTON, D.C. 20460
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QFFICE O
WATER

Honorable Robert K. Dawson

Assistant Secretary of the Army
(Civil Norks)

The %entagon = Room 2E£570

was:hingtOﬂ, D.C. 20310"0103

Dear Mr, Nawson:

I am today requesting review, by higher authority in the Departmant
of the Army, of the decision by folonel Marion L. Caldwell Jr,, Disteict
Engfneer, New York District, to issue a Department of the Army Section
404 permit to the Russo Nevelopment Corporation for the purpose of
warehouse construction. Thés aftersthe-fact permit would retain the
previously unauthorized lischarge of fil] material into 52.5 acres of
freshwater wetlands and would authorize the filling of an additional fiye

acres of wetlands of the Hackensack Meadowlands, Carlstadt, Bzrgen County,

" New Jersey.,

This request 1s in accordance with tha proceiires estanbisned ia
the demorandun of Agreement (MJA) dated November 3, 1935 Setween the
Administrator of EPA and the Secretary of the Amay pursuant to Section
404(q) of the Clean Water Act (33 U.S.C.51344{(q)). After a tnorough revies
of davailable information relevant to this case, we have determinad that
this referral meets the criterta in the MDA for elevation under Saction
5.h.1. hased upon our findings that there has been insufficient interayency
coordination at the District level, including a nrocedural failure to
coordinate and resdolve stated EPA concerns regarding compliance with tha
caction 4940 (1) Buidelines. Specifically, EPA balieves that the persit
as proposed would result in the loss of functioning wetlands, the loss
of which contributes to significant degradativn of the waters of the
'Inited States, and therefore does nobt comply with Section 233,10(c) of
the Guidelines.

Throughout the permit review process EPA has offered to discuss
resolution of these issues in a maanar that would comply witn the Guidelines,
Howsevar, the intarigency coordination process did aot afford tha oppor-
tunity to fully discuss such resoluytion, =24 recomnendations and cunzerns
have consistently not been addressad during the interddancy coording i
aml pernit ecaview process, EPA has ez advised of the Hew York Districls’
inteatad action through dacision docuneats without prior coaaunicition
addrassiag £PA concarns,

Vs
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- We are also referring this proposed permit decision because we have
determined that it meets the c¢riterion under Section 5.b.3 of the MOA
regarding environmental issues of national importance requiring policy
level review, We consider this criterion applicable for three reasons .
First, we believe that there has been an insufficient examination of
practicable alternatives to the proposed discharge as required under
[40 CFR Part 230.5(c)]. The 404 (b)(1) Guidelines prohibit the discharce
of dredged or fill material if there are practicable alternatives to t:.e
proposed discharge which would have less adverse impact on the aquatic
ecosystem [§230.10 (a)]. In addition, the project as proposed does nct
fit the criteria for water dependency [§230.10(a)(3)] which state tna:
for activities which do not require access or proximity to or siting
within a special aquatic site, practicable alternatives are presumed t>
be available unless demonstrated otherwise, Second, the issue of
mitigation has remained an unresolved concern of EPA's throughout the
permit review process. The proposed permit, contrary to the requirements
of 40 CFR PART 230.10(d) fails to require appropriate and practical staps
to minimize the adverse impacts of the discharge on the aquatic ecosystum.
The District Engineer has specified that fifty percent of the praproject
habitat value is the maximum compensation that he will require. This is
inconsistent with past New York District practice on unauthorized di%-
charges, and is also half of the mitigation required in practice by the
District for applicants.authorized to discharge through normal permit
proceduras. We are concerned that the precedent which wouid be estaolisnad
should this permit be approved in its present form would eniourage poteatisl
applicants to engage in unauthorized filling to avoid both appropriate
and practical steps to minimize adverse impacts and the normal permit
application processinyg requirements, Third, tne issuance of an after-
the-fact permit for 52.5 acres of wetland fill which also allows the
filling of an additional five acres, coupled with what EPA regards as
inadequate compensation for these losses, would be detrimentai to the
enforcement programs conducted by both the Corps of Engineers and the
EPA.

Section 5.b.1. Criteria

Section 230.10(¢) of the Section 404(b)(1) Guidelines requires tnat no
discharge shall be permitted if it causes or contributes 1o sjgnifﬁcant
degradation of waters of the United States, We believe that the filling

of §2.5 acres of freshwater marsh has significantly impacted the functicas
and values of the Meadowlands/Hackensack River ecosystem, since it has
resulted in the loss of wildlife habitat and has adversely affected the’
abflity of this ecosystem to retain toxic materials and §ed1ments, rate A
nutrients, act as a flood storage area and support wildlife such as
migratory waterfowl and songbirds., The proposed filling of five additional
acres of wetland will cause further impacts to an ecosystem.that has
already suffered significant losses in diversity, productivity and
stability as a result of human activities and disturbance.

s
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‘ Prior to filling in 1981, the Russo site was determined from aeria)
photography and related U.S. Fish and Wildlife Service gocuments tg be
characterized by palustrine emergent marsh habitat, dominated by common

‘reed (Phragmites australis), and blue joint grass (Calamagrostis camzdensis),
‘Groupings of aspen {Populus tremloides) and ephemeral ponds were Interspersed
throughout the tract.,” The Russo site 1§ part of a much larger tract

known as the Empire Tract. As part of the Advanced Identification initiative
undertaken by EPA in cooperation with the New York District in 1925, ti=
~adjoining Empire tract was evaluated using the Adamus wetlands functional
assessment methodology. This methodology is widely used and accepted by
Federal agencies, including EPA and the Corps. The results of the Empire
tract functional assessment determined a high probability that the tract
functions to retain sediments and toxics, supports high general wildglirfe
value and high value for migratory waterfowl, In addition, the site was

found to have a high opportunity for floodflow alteration. Rased on

the best data available, it is logical to assume that before the Russo

site was developed, it possessed the same or similar values as those

found on the overall Empire tract, of which it is a part,

Y

A functional assessment conducted on the remaining, presently
undisturbed, five acres of the Russo site determined similar or highe:
probabilities for these and other functions. The U.S. Fish and Wildlifz
Service (FWS) has characterized the remaining five acres proposed for
fi11 as Resource Category 2 habitat. Resource Category 2 habitat is
characterized as being of high value, relatively scarce or becoming
scarce on a national or ecoregion Lizis, The FWS Fish and Wildlife
Mitigation Policy (46 F.Reg. 7644) recommends no ‘net 1oss of in-xind
habitat value for Rescurce Category 2 Habitat.

The Hackensack Meadowlands reprasent the last remaining expanse of
wetlands in this portion of New Jersey. Formerly encompassing 20,000
acres, the Meadowlands District wetlands have been significanrtly reduced
by development and use as sites for landfills, Almost all the usable
upland 1s developed or has been slated for development. Only 8000 acres
of wetlands remain of the 20,000 acres that comprise the Hackensack
Meadowl ands District. Many of these remaining wetlands have already
been adversely impacted by development and landfill activities,
Nevertheless, the Meadowlands continue to function as important habitat
for waterfow]l, wading birds, shorebirds, passerines, raptors and small
mammals., EPA supported water yuality improvement programs Such as sswage
treatment and non-point source pollution control activities are contributing
to maintenance and improvement of water quality and ecoloyical values in
the Meadowlands. To approve the permit as proposed, in light of the
cumulative impacts and continued threat to the remaining wetland resouries
of the Meadowlands, is inconsistent with the Guidelines' requiremant %to
prevent fill activities which cause or contribute to significant deyradation
_of the waters of the United States. 2
,

»
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section 5,b.3 Criteria

The basic project purpose described for the Russo site in the permit
apptication 1s warehouse construction and associated offices and roags.
This project purpose clearly does not require access or proximity to or
siting tn a special aquatic site, and is therefore not water depengent
as defined 1n 230.10 (3) of the Guidelines. Under the Guidelines,
practicable alternatives are presumed to be available unless demonstrateq
otherwise. Had the applicant applied for a permit to discharge on tne
acreage illegally filled, the Guidelines would have presumed the avail-
ability of an upland alternative unless otherwise demonstrated.

We believe that the District's analysis of the availability
of a practicable alternative 1s inadequate and inconsistent with the
intent of the Guidelines. "Practicable" as defined in §230.3 of the
Guidelines, means available and capable of being done after taking
into consideration cost, existing technology, and logistics fn Tight
of overall project purposes, It ¥s our concern that the analysis undertakazn
by the District placed inappropriate weight to 1imitations proposed by the
Russo Corporation in defining project purpose, and thus severely limited
the alternatives considered, contrary to the intent of the 404
(b)(1) Guidelines. As indicated in the Statement of Findings, the Corps
1imited the consideration of project sites to a five mile radius of the
preferred site. This constraint de facto limited considerations to the
Meadowlands area, where the remaining undeveloped sites are largely
wetlands, Access to major arterial roadways was also considered in the
alternatives analysis. The end result of the .ric.icable alternatives
ana’ ;3is as conductea by the District was to narrow the project purpose
from "warehouse construction..." to "warehouse construction within five
miles of the perferred site, with access to major arterial roads, with
tower land costs than adjacent areas because alternative upland sites are
scarce, etc,", These conditions, as defined by the appiicant, 1imit
practicable alternatives analysis to the preferred alternative, For the
District to accept these limitations in their alternatives analysis is
contrary to the letter and intent of the Guidelines,

. This case also entails important enforcemant and mitigation aspects
pursuant to Section 5.b.3. of the MDA, Russo Corporation illegally
discharged 44 acres of fill in the early 1980's. Comdbined with tneir 2.5
acre {llegal discharge in 1986, the total unauthorized discharge amounts
to 52.5 acres, Region Il initially discussed an EPA enforcement. action
whereby the Regional enforcement policy of 2:1 mitigation for inpacts wou'la
apply. (Removal and restoration was unlikely due to the existence of
- tenanted warehouses on the 44 acres.) The Corps District is aware of tnis
2:1 policy and has in fact been involved with previous EPA enforcement act ons
in the Hackensack Meadowlands where 2:1 mitigation was required. The poltizy
is soundly based on the need to prevent a violator from benefiting from nis
illegal action, Federal treatment of illegal discharyers should not placs
law-abiding citizens at a disadvantage with those who choose to tgnore
the law. Since a 1:1 mitigation requirement is usually placed on nornrsl
permit requests wnich unavoidably impact special aquatic sites, we are
concerned that a precedent is being established by this action which
would benefit the 11legal violator by only requirirg nne-half the
mitigation normally roguilred of an applicant,
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Concerning the additional 13.5 acres on the Russo site, the record
clearly indicates that the Russo Corporation was on notice regarding £404
permit requirements prior to their illegal fill activity on the 8.5
acres, The Corps issued a cease and desist (C&D) order in April, 1985.
~'The Corps maintains that although Russo secured loan monies for the tract
in August, 1985 subsequent to Corps C&D issuance, Russo was under contracrua’
obligation to buy that tract or suffer a monetary penalty clause for
no-sale contained in a purchase contract signed in January, 1985, This
penalty clause has bearing only on the actual purchase of the property,
Russo, having already received the Corps C&D order, was on notice of §4and
requirements yet chose to discharge 1llegally nonetheless, Even under
normal permit circumstances, the full Guidelines requirements of avoidance.
minimization and compensation for unavoidable impacts would apply with
1:1 mitigation for impacts permitted on the site. The District Engineers’
specification that 50 percent of the preproject habitat value is the
maximum compensation he will require on this illegal fill again disadventages
the applicant seaking to operate legally.

We-do not believe that it has been demonstrated that tne permit as
proposed to be issued complies with the Section 404(b{1) Guidelines, and
conclude that 1t would authorize significant adverse environmental impacts
from a site-specific as well as a cumulative standpoint., We are also
concerned with the manner in which the 404(b){1) Guidelines have been
applied by the Corps in this case, and the implications for impeding
this Agency's ability to implement its enforcement authorities and
responsibilities under Section 309 and 404 of the Clean water Act. For
thoea reasons, the decision to issue this permit presents important
implications to the Meadowlands and to the Section 404 program nationwids
and therefore, I believe, warrants additignal review,

Sincerely.

Lawrence J. Jensen
Assistant Administrator

cc: Christopher J, Daggett

SARAAT Bt
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DEPARTMENT OF THE ARMY €
QFFICE OF THE ASSISTANT SECRETARY
WASHINGTON, DC 20310-0103

8 MAY 1997
Mr. Lawrence J. Jensen
Assistant Administrator
Office of Water
Environmental Protection Agency SD .
Washingtzy, D. C. 20460 §§~ =

3 - () 3
Dear M&fﬂ%/ me

X 2

Thank you for your letter of April 20, '987f?to ‘
the Honorable Robert K. Dawson, Assistant Secretary, of

the Army, concerning your request for higher leyel
review of the New York District Engineer's decision to
issue a permit to the Russo Development Corporation to
tetain 52.5 acres of fill and place an additional 5
acres of fill in wetlands in the Hackensack Meadow-
lands. On May 4, 1987, Secretary Dawson assumed the
post of Associate Director of Natural Resources, Energy
and Science, Office of Management and Budget. The
Secretary of the Army appointed me as Acting Assistant
Secretary of the Army (Civil Works) effective May 4,

1987,

You have requested evaluation of this decision
under the 1985 Memorandum of Agreement (MOA) because
you believe there has been insufficient coordination,
including a failure to resolve EPA's concerns regarding
compliance with the 404(b)(l) Guidelines, You also
state that the project raises environmental issues of
nhational importance requiring policy level review,

After carefully reviewing the record in this case,
and having given full consideration to your arguments,
1 have decided not to elevate the decision and have so
advised the Corps of Engineers. My reasons for not
elevating the declision are given below, Additionally,
I have enclosed a copy of the Corps statement of
findings to assist you in reaching a 'decision on
whether to exercise your Section 404(c) authority.

Interagency Coordination. You are concerned that
the permit as proposed would result in loss of
functioning wetlands <contributing to significant

‘degradation of waters of the U, S. under 40 CFR
1230,10(c). You state that your field staff offered to

ALY
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discuss resclution of these issues throughout the
process but interagency coordination 'problems did not
afford this. As a result, your staff’s concerns and
recommendations have not been addressed. You also
expressed concern that the Region was advised of
New York District's intended action through decision
documents without prior communication addressing their
concerns.

The record shows that, in addition to the standard
opportunities to comment on the public notice and
through the enforcement process, the Region had five
additional opportunities to comment. The Army Corps of
Engineers, EPA, Fish and wildlife Service (FWS) and the
applicant met on October 16, 1985, to discuss
mitigation. The applicant submitted and the Corps
circulated two additional mitigation proposals to which
the EPA responded on April 8, 1986, and June 24, 1986.
The applicant submitted another proposal to the Corps
which was discussed at yet another interagency meeting
on July 8, 1986, New York District used this final
proposal to develop its preliminary position document
(PPD)e It is this document that you referred to when
you stated that New York District advised the Region of
its intended action through decision documents without
prior communication. The PPD is, in fact, a document
used by New York District to present thelr tentative
position and rationale to the other agencies and to
give those agencies one more opportunity to comment
prior to the notice of intent to issue a permit.

‘ Larry, I do not believe the problem is a lack of
coordinatidn” But. rathefr  a_-dlsagracment as to What
adequate mitigation

and _“slgnificant”

In reviewlng the
declsion documents 3nciuding letters from EPA, FWS and
the National Marine Figheries Service, I believe that
the district aeacted within existing policy. The
district appropriately determined that the mitigation
is adequate and that the project complies with the
404(b) (1) Guidelines 40 CFR 230.10(d) 4n that it
constitutes all "appropriate and practicable steps to

. minimize potential adverse impacts of the discharge on
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the aquatic ecosystem.” As you are aware,
paragraph 5(d) of the 404(g) MOA clearly states that
the Army Corps of Engineerse has the auvthority to
determine compliance with the 404(b)(l) Guidelines on a
case-by-case basis.

~ Environmental Issues  Requiring Policy-Level
Review, You raised several issueg under this criteria.
First, you do not believe that the district did a
sufficient examination of alternatives., You state that
the district placed inappropriate weight to limitations
proposed by the Russo Corporation in defining project
purpose and thus "limited the range of alternatives
considered. You quoted criteria such as the 5-mile
radius and access to major arterial roadways as
inappropriate. The district considered sites within a
5-mile radius because this area reasonably coincided
with accessibility to both the New York and northern
New Jersey market areas and to major arterial access.
These are logistical factors that need to be considered
for this type of development no matter who the
developer. The dictrict also considered sites outside
this radive in the Meadowlands District, and also
reviewed an earlier study by its Water Quality Branch
researching potential dredged material disposal sites.
The canvase area included over 100 square miles., In my
opinion, the dfstrict did a comprehensive job in
evaluating alternatives. Moreover, I believe that the
district correctly determined practicability of
alternatives from the perspective of the applicant
after considering <cost, existing technology and
logistics in light of overall project purposes,

You also raised concerns over the adequacy of the
mitigation {nvolved especially in 1light of both
agencies' enforcement programs, Region II's concept of
a punitive 2:1 mitigation policy should be more
appropriately addressed through our negotiations on the
enforcement MOA or as part of the Jinteragency
mitigation policy. However, for this case, there is
not, as you state, a clear record that Mr, Russo
knowingly or callously placed the 8.5 acres of fill in

- wetlands, The Corps did not c¢learly delineate wetland
boundaries to Mr. Russo with the initial verbal cease
and desist order. Further, this area is a 1na:g§nal
wetland characterized by a speciles (Phragmites
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anStralis) common to both wetland and upland areas.
Given these circumstances, the Corps d4id not believe
that punitive measures would be appropriate.

It is my opinion that the district has complied
with the Corps present mitigation policy at 33 CFR
320.4(r) and with the 404(b) (1) Guidelines. Since our
differences on these same issues are currently being
discussed at the headquarters level by an interagency
working group, it is not appropriate to elevate the
decision on Mr. Russo's application, The district
acted within existing poellicy and, therefore, there is
no basis to elevate this issue for higher level review.

‘ Pinally, I would like to address your desgcription
of the wetland values. You state that, as the result
of wusing the Adamus evaluation technique on the
adjacent "Empire" tract, the Russo property most likely-
had a high general wildlife value, a high value for
migratory waterfowl and a high opportunity for
floodflow alteration. Our Waterways Experiment Station
is currently working with Dr. Adamug to improve and
simplify this method . One point stressed in the
Adamus method is that where the results for a certain
area are intuitively wrong or conflict with expert
opinion, the method should not override that opinion.
. The Fish and Wildlife Service has stated in two
separate letters that the area already filled had low
value for wildlife habitat. The reason for this
apparent contradiction may be that the Empire tract is
not all that similar to the Russo property. Based on
the Adamus evaluation, which admittedly is preliminary
since not all the involved agencies have reviewed the
results, the Corps found that the Empire tract is
slightly lower, wetter, contains more interspersion of
open water areas, and i{s characterized by Spartina sp.
in areags closer to the Hackensack River. Also, while
the Adamus results indicate that the property may have
a high opportunity for floodflow alteration, that
factor is meaningless unless the area has a moderate to
‘high likelihood of being f£looded. The Corps found that
- this is not the case and that the wetlands did not
serve as a valuable flood water storage area.
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In accordance with the terms of the MOA, the Corps .
will not take final action until 10 working days from ~~ "=
the date of this letter in order to give you an
opportunity to initiate 404(c) before the permit is
issued. ‘ :

‘Sincerely, . . -
John S. Doyle, Jr. . R
Acting Assistant Secretary of the Army
) (Civil Works)
Enclosure




